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ne of the most difficult problems in implement-
O ing Western-supported nonproliferation, nuclear

safety, and radioactive waste management assis-
tance programs in Russia has been the negotiation of for-
mal arrangements regarding who will bear responsibility
for injuriesthat may arise from these programs. Of great-
est concern has been the question of responsibility for
potentially catastrophic damages, especialy those stem-
ming from activities involving nuclear facilities and
materials. This article will examine this issue in detail,
focusing on the nuclear dimension of the problem, athough
theanalysis and principles discussed are equally relevant
to large-scale damages from other Western-supported
nonproliferation activities in Russia, such as the destruc-
tion of chemica weapons. Specia attention will be given
to the perspectives of two Western donor states, the
United States and Norway. The United States is the
donor state pursuing the widest array of assistance pro-
grams, with annual expenditures amounting to roughly
$1 billion. Norway typifies asmaller Western donor state,
but one that has played a prominent role in this arena
because of its strong interest in minimizing transboundary
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radioactive pollution from the retired Russian nuclear
submarines and their nuclear wastes located on the
Kola Peninsula

The costs of nuclear damage—that is, personal, eco-
nomic, and environmental injury caused by the release of
radioactivity from activities involving nuclear materids and
facilities—can be very high, indeed.! The Organization for
Economic Cooperation and Development (OECD) has es-
timated that the costs of a single nuclear catastrophe, such
asarepesat of the 1986 Chernobyl disaster, could run ashigh
as $100 hillion.? Damage from lesser incidents, such aslo-
calized nuclear waste spills or accidents involving the trans-
portation of radioactive materials, would be of a lower
meaghitude, but could nonethel ess run from tensto hundreds
of millions of dollars.

Who isto stand responsible for nuclear damagestrig-
gered by an incident involving Russiathat might be linked
to Western assistance programs, such as the detonation
in a European city of a Russian nuclear weapon stolen
from a site that had relied upon a Western-supplied secu-
rity system, or the radioactive contamination caused by
an accident at a Russian nuclear power plant that had
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relied upon Western-provided safety controls? How is
payment for reparations to be provided? So far, states
themselves, have largely been the de facto guarantors.
Where this compensation fails, it ultimately is the
uncompensated victims who bear the costs. In the case of
cooperative nonproliferation assistance programs with
Russia, including projects involving the transportation,
storage, and destruction of nuclear weapons; safety assis-
tance to nuclear power plants; as well as the dismantling
of Russian nuclear submarines and securing their spent
fuel, donor states have been afraid to expose themselves
to risks and have insisted on protection from liability asa
condition precedent for their aid.

In the early 1990s, Russia acquiesced to provisionsin
a central nonproliferation assistance agreement with the
United States on Cooperative Threat Reduction (CTR)
that made Russia solely and unconditionally liable for
damage, including nuclear damage, arising from activi-
ties under that agreement.® In negotiating other
nonproliferation ass stance agreements with Western gov-
ernments during this period, aswell as more recently, how-
ever, Moscow has balked at employing the liability terms
found in the CTR Umbrella Agreement. While compro-
mise arrangements were negotiated in various agreements
completed during the 1990s,* the United States contin-
ues to demand that Russia accept full and unconditional
responsibility for damage claims on these terms. This
policy has placed major new Western nuclear assistance
programs in jeopardy, including the multibillion dollar
Plutonium Disposition Program to eliminate 34 tons of
Russian weapons-grade plutonium; has impeded the re-
newa of agreements set to expire in 2003, such as the
Nuclear Cities Initiative Agreement;®> and has paralyzed
efforts to expand a number of existing nonproliferation
assistance programs.

Indeed, the issue has been of such concern, that it
was the subject of a major negotiation at the June 26-27
Kananaskis G8 Summit. At that meeting, the participants
announced the establishment of the Global Partnership
Against the Spread of Weapons and Materials of Mass
Destruction, an umbrella under which the G8 members
and the European Union agreed to contribute up to $20
billion over the coming decade to finance awide range of
cooperative nonproliferation programs in Russia® The
participants also agreed to a set of guidelines to govern
the provision of assistance under the G8 Global Partner-
ship, including one stating that, “All governments will
take necessary steps to ensure that adequate liability pro-

tections from claims related to the cooperation will be
provided for donor countries and their personnel and con-
tractors....”’

According to a senior U.S. official present at the
meeting, the liability provision was among the most con-
tentious and was negotiated at the last moment, only af -
ter the G8 meeting had begun.? He also made clear in
commenting on the Guidelines that expanded Western
assistance to Russiawill be contingent upon Russia sfully
implementing these principles and implied that this must
include Russia s unconditional acceptance of liability for
nuclear and other damage arising from activities under
Western-sponsored assistance programs.® (Although the
United States is pursuing this approach to liability in cur-
rent negotiations, the European partners may accept the
compromise arrangements they have previoudy employed.)

As pending nonproliferation assistance negotiations
proceed under the G8 Global Partnership and other aus-
pices, oneredity isclear: Thebilatera liability agreements
currently in force between Western donor states and Rus-
sia appear unusualy one-sided.’® This factor and others
raise questions about the future enforceability of these
agreements and, thus, their effectiveness in immunizing
donor states and their contractors from costs associated
with damage stemming from these programs. At least as
important is that the agreements fail to ensure adequate
compensation for the victims suffering such damage.

Russia's fledging insurance markets, lack of capital at
the national leve for providing compensation, and rather
capricious judicial system, raise serious gquestions about
Moscow’ s ability to cover future claimsfor severe nuclear
damage. Indeed, it may be argued that if Russia possessed
the ability to marshal the hillions of dollars that might be
needed to pay compensation for amajor nuclear accident,
it would not need Western nonproliferation assistance in
thefirst place. Thesefactors have often led Western com-
panies to confine their activities to projects involving
minor exposure to liahility, despite Russia's pledgesin its
nuclear assistance agreements to indemnify them.

Given these redlities, there is reason for concern that
the approach favored by Western governments of placing
liability solely on Russiamay, itself, be flawed. Thisis
because the availability of funds to pay the costs of
potential compensation in cases of severe harm is not
guaranteed. Thus, it is fair to ask whether by taking this
approach, the Western donor governments have not, in
fact, set the stage for shifting, at least partially, therisk to
the victims of nuclear damage, agroup that would include
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not only Russians, but aso Europeans and Asiansin nearby
states.

Moreover, as presented in detail below, existing liabil-
ity and compensation arrangements for Western nonpro-
liferation aid programs, and the agreements that the
Western donors are currently seeking for such programs,
represent only one of several models for addressing these
issues. Alternative approaches are most fully developed
in the field of liability for damages from civilian nuclear
power activities, where the potential risk of large-scale
damages has been recognized since the earliest days of this
industry. In this field, the more widely adopted models
provide not only for the clear assignment of liability, but
also include limits on liability for private parties operat-
ing nuclear facilities, rules for streamlining the adjudica
tion of claims, and, most importantly, arrangements for
financing compensation through private insurance, pub-
lic funds, and/or pooling arrangements. Under pooling
arrangements, alarge number of parties undertaking com-
parable nuclear activities agreesto share the costs of large-
scale nuclear damage claimsincurred by any pool member
stemming from such activities.

Significantly, even as the Western donor states de-
mand, with the United States in the lead, that pending
bilateral nuclear assistance agreements provide for uncon-
ditional Russian liability without arrangements for assured
financing of compensation, many of these same states—
including the United States and Norway—are simulta-
neously championing aternative liability/compensation
models in other international settings that incorporate
pooling arrangements. This fact raises further questions
as to the appropriateness of the Western approach vis-a&
vis Russia and suggests that alternatives that build upon
other existing models or on fresh approaches might be
worth exploring as a means for ending the current nego-
tiating impasse between Russia and the nuclear assistance
donors. Russia has expressed support for international
conventions that include pooling arrangements to cover
liahility, but has not yet become a party to one.

Norway’ s difficulties in negotiating satisfactory liabil-
ity arrangements with Russia typify the challenges con-
fronting Western aid donors. Norway shares aborder with
Russia and has sought to pursue a number of cooperative
projects to reduce the environmental hazards on the Kola
Peninsula posed by retired Russian nuclear attack subma-
rines and their spent nuclear fuel (see Figure 1).1* These
activities were undertaken under the Norway-U.S.-Rus-
sia Arctic Military Environmental Co-operation (AMEC)
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program,*? which, in turn, was linked to the 1992 CTR
UmbrellaAgreement.'3 By linking the two programs, U.S.
activities within AMEC were governed by the liability
provisions contained in the CTR Umbrella Agreement,
which, as noted, place dl liability on Russia for damage
arising from activities under the agreement, as long as
those activities are expressy connected to CTR's abjec-
tives. For Norway, liahility has been governed by the Nor-
wegian-Russian Agreement;** one AMEC project was
initialy included under this agreement.

Norway’s lack of liability coverage for its remaining
AMEC projects hindered substantially its participation
in the program, however.*®> Following along period of ne-
gotiations, five additional AMEC projects were added to
the Norwegian—Russian Agreement in early 2000, but
some liability issues remain unresolved. The AMEC Par-
ties have attempted to negotiate a trilateral agreement in
hopes of resolving these questions with little success.'’
The current U.S. involvement in AMEC expired on Sep-
tember 30, 2002, in part because of thelack of anew agree-
ment governing liability. Norway has declared that
continued U.S. involvement is essential for its own par-
ticipation.'® Recently, however, the U.S. Sate Department
has indicated that the United States will remain an ac-
tive participant providing leadership to the trilateral pro-
cess, “even if negotiations do not produce an acceptable
trilateral agreement in the near term.”?°

Norway is also pursuing assistance programs through
another, multilateral vehicle, the 12-country Multilateral
Nuclear Environmental Program in the Russian Federa-
tion (MNEPR),?° dealing with international cleanup of
military nuclear waste and spent fuel in northwest Rus-
sia. This agreement, long under negotiation among 12
states,?! isexpected to be signed in mid-2003. Here, too,
disputes over liability, among other issues, stalled progress,
athough recent developments have been somewhat more
positive.?

This article will explore these issues in depth, pro-
viding an overview of developments concerning nuclear
liahility relevant to international nuclear cooperation with
Russia. Background information, related to both policy
and legal issues, establishes aframework for assessing the
liability and compensation provisions of Western nuclear
assistance with Russia. The article then examines these
agreements in depth, comparing them with nuclear liabil-
ity and compensation arrangements seen in other settings,
and studies liability and compensation arrangements be-
tween Norway and Russia. Finally, drawing on the fore-
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Ficure 1
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going analysis, the article concludes that existing liabil-
ity and compensation arrangements in Western nuclear
assistance agreements with Russia have significant defi-
ciencies and suggests two approaches, based on innova
tive insurance arrangements, to better address them.

BackGrRoUND CONSIDERATIONS

Parties and Interests

In the analysis that follows, diverse parties and interests
will be at issue. Although space does not permit a detailed
examination of al of these, it is worth quickly sketching
some of them to understand better the impact of alterna-

tive liability and compensation schemes discussed later.
An ideal approach to liability would optimize the distri-
bution of costs and benefits among these various players.

Donor Governments

Donor governments have multiple interests in providing
assistance to reduce nuclear proliferation, improve the
safety of nuclear power plants, and reduce environmental
dangersin Russia. Most basically, the donors are seeking
to reduce nuclear threats to themselves, including dan-
gersthat might emerge from the leakage of Russian fissile
material to third parties, transboundary radioactive con-
tamination from an accident at a Russian nuclear power
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plant, and radioactive pollution from nuclear wastes that
may leak across borders or into common areas, such as
the Barents Sea.

Donors, however, perceive themselves as disinterested
benefactors, prepared to provide aid in varying amounts,
but reluctant to accept assistance arrangements that may
expose them to open-ended liability for Russian actions
over which they have no day-to-day control. In particu-
lar, they wish to avoid increased risk exposure from their
grants. In the absence of providing safety assistance for
Russian nuclear power plants, for example, the United
States might risk suffering $50 million in uncompensated
contamination damage to U.S. territory from a Russian
nuclear power plant accident. But if assistance the United
States provided to Russia exposed the United States to
potential liability for all nuclear damage from such an
accident, itsrisk could be many hillions of dollars, orders
of magnitude more than were no aid provided.

Donor governments may also argue that since Russia
would be liable for domestic and transboundary nuclear
damage in the absence of assistance, and since assistance
isintended to reduce the likelihood of such nuclear dam-
age occurring, it is reasonable for the donorsto ask Russia
to assume the liahility for the remaining risk, which would
be less than would have been the case without their aid.

Even if al liability is assigned to Russia, however,
donor governments also have an interest in assured com-
pensation if their citizens, economy, or environment suf-
fer nuclear damage because of Russian nuclear activities
that may be receiving assistance. Merely assigning all
ligbility to Russia does not address this concern. As sug-
gested earlier, once nuclear damage reaches a certain
threshold, it is impractical to imagine that Russia would
be able to pay the necessary compensation. Thus, it may
be reasonable to expect Russia to salf-insure up to a cer-
tain point, but thereafter other mechanisms may be
needed to guarantee adequate compensation for victims.
Where this line might be drawn is not obvious, but exist-
ing international nuclear compensation systems
incorporate such thresholds and might provide relevant
benchmarks.

Donor State Equipment Suppliers and Contractors

Private-entity equipment suppliers and contractors are
beneficiaries of nuclear assistance programs through the
profits they makein providing goods and servicesto sup-
port such efforts. However, because nuclear activitiesare
inherently dangerous and carry the potential for liability
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that far exceeds potential profits, vendors have sought
special lega assurances—from the Russian government,
donor governments, or both—that protect them from
these economic risks. Alternatively, they have limited
their activitiesto low-risk areas. As discussed below, it is
not clear whether a letter from the Russian government
confirming that it will accept liability for nuclear damage
and indemnify affected parties will be fully effective in
protecting suppliers, even if issued under a bilaterd aid
agreement in which Russiaaso assumes such liability. This
situation places a premium on the supplier or contractor
obtaining assurances from the donor state that it will
indemnify the supplier for any losses it suffers from suc-
cessful claimsfor nuclear damage.

Victims of Nuclear Damage

Donor-state or non-donor-state victims of nuclear dam-
age are primarily interested in simplified litigation proce-
dures, including those that clarify the appropriate
jurisdiction for bringing lawsuits, designate the proper
defendant, and establish the relevant standard of care. Of
even greater importance, however, is the availability of
monies from which successful claims can be paid. While
many domestic and international nuclear liability/com-
pensation schemes provide both simplified procedures and
assurance of financial resources, standing alone, bilateral
nuclear assistance agreements between Russia and donor
states offer neither.

The Russian Government

The Russian government’s core interest in receiving
international assistance to reduce nuclear dangers on its
territory is to enhance the well-being of its own citizens,
and, secondarily, that of the wider international commu-
nity. But Russiamay have legitimate concernsthat equip-
ment or services provided by donor states may be defective
and lead to incidents causing significant nuclear damage.
Russia has sought to mitigate some of these risks by pro-
viding in many agreements that it have the right to cer-
tify Western-supplied equipment before it is put to usein
Russian facilities. In other areas, however, it is hard to
imagine how Russia could protect itself against defects or
negligent acts by foreign equipment suppliers or contrac-
tors implementing donor-state programs. In some cases,
for example, the foreign supplier/contractor will employ
equipment of an advanced type never manufactured in
Russiaor which isso complex that the supplier isnot aware
of defectsit may contain. Thiswasthe case with aflawed
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computer code for nuclear materials accounting that the
United States supplied to Russiain 1995.2° It isalso pos-
sible that an employee of a Western contractor not under
Russian supervision might deliberately and malicioudy
act to cause nuclear damage. Under these circumstances,
it is understandable why Russia would resist accepting
unconditionally al liability for such damages.

Certainly, donor states may argue that their assistance
isworking to reduce nuclear dangersin Russiaoverall and
thereby Russid s exposure to claims for nuclear damage.
But often, Russia and various donor states do not agree
on the underlying level of risk before assistance arrives.
Russia long insisted, for example, that its nuclear power
reactors were safe and that foreign safety assistance was
unnecessary. Nor did Russia consider its nuclear weapon
materials to be poorly secured, believing instead that the
United States, for one, was greatly exaggerating security
dangers. Againgt this background, Russia may argue that
some Western assistance, by altering the status quo,
exposes Russia to increased, not decreased, liability and
that, accordingly, acceptance of liability should not fall
exclusively to the Russian side.

The Russian government would also appear to have
an interest in establishing a domestic nuclear liability and
compensation scheme comparable to those seen in West-
ern states to mitigate the impact of a nuclear incident,
whatever its cause, through the rapid compensation of
victims. As detailed below, however, Russia has yet to
enact legidation to implement such arrangements.?*

Operators of Russian Nuclear Facilities

Virtudly al enterprises conducting nuclear activities in
Russia are linked to the Russian state. Defense-related
activities are conducted by government entities, such as
the Russian Navy, the Strategic Rocket Forces, or the
Ministry of Atomic Energy (Minatom). Mgjor civilian
activities are conducted by government-owned nuclear
enterprises, which are distinct from Minatom but under
its ultimate authority. The organizations include
Rosenergoatom, which now operates the country’s civil-
ian nuclear power plants, and TVEL, a company which
produces the nuclear fuel used inthem.?> Nuclear research
is conducted in government-funded laboratories and cen-
ters. Thus, ultimately, the Russian government could bear
responsibility for compensating victims of nuclear inci-
dentsinvolving al of these entities, unless, in the case of
the civilian enterprises, a court refused to look behind the

corporate entity to the role of the Russian government as
sole shareholder. In this context, operators of Russian
nuclear facilities would share the objectives and interests
of the Russian government and, presumably, would favor
the establishment of workable insurance arrangements to
meet nuclear damage claims.

In sum, both donor states and Russia have equity in
reducing their respective exposure to liability for nuclear
damages arising from the assistance programs under dis-
cussion. How an impartial observer might divide these
risksis by no means obvious. At the sametime, it appears
that all parties would benefit from the establishment of
an assured compensation arrangement. |ndeed, were an
assured compensation arrangement in place, Russia and
the donor states might be expected to show greater flex-
ibility with respect to the division of liahility than is the
casetoday.®

The Magnitude of Nuclear Damage

A separate issue isthat the potential magnitude of nuclear
damage involved in a particular incident may, itself, have
an impact on the attractiveness of various liability and
compensation arrangements for the activity involved and
the related assistance programs. The current impasse
between donor states and Russia would no doubt be eas-
ily resolved if only afew million dollarswere at risk, rather
than many hillions. Given the redlity that the size of the
stakes will influence the behavior of all parties, it may be
useful to categorize activities in terms of the potential
magnitude of nuclear damage they may engender. This
exercise may, in turn, provide insights into the scale of
assured compensation arrangements that may be neces-
sary to protect potentia victims.

The possible incident with the highest level of risk is
the detonation of a nuclear device. Next would be an
accident at a major nuclear power plant and other vari-
ous scenarios in which large areas are contaminated by
the dispersion of radioactive materials. Examples include
the use of aradiological dispersion device, “dirty bomb,”
or the destruction of anuclear waste facility. In all of these
potential outcomes, claimsfor damages could reach many
billions of dollars.

Far lower levels of damage are likely from localized
accidents—for example, from the accidental dropping of
a radioactive spent fud rod during placement in a trans-
portation cask or the loss into the sea of a disused naval
nuclear propulsion reactor. A number of states recognize
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the distinction between high-level and low-level risk
through specific provisionsin their domestic nuclear laws,
which establish significantly higher limits of liability for
nuclear damage arising from nuclear power plant acci-
dents than for damage arising from accidents involving
nuclear equipment and materials in other contexts (see
Box 1).7

This distinction suggests that, in negotiating liability
and compensation arrangements, donor states and Russia
might consider adopting approaches dependent on the
magnitude of potential nuclear damage specific programs
might entail. It is possible to imagine Russia, for example,
being willing to accept unconditional liability for pro-
grams—such as AMEC or MNEPR—whose potential for
nuclear damages falls toward the lower end of the scale,
while insisting upon shared liability for programs with
potentially graver consequences. The Plutonium Dispo-
sition Program, which involves the processing and use of
nuclear weapon materials and modifications of operating
nuclear power plants, might fall into the latter category.

Military versus Civilian Nuclear Activities

The major categories of aid programsthat may lead to in-

cidents causing nuclear damage include those aimed at

» Eliminating strategic missiles, bombers, silos, and sub-
marines

e Upgrading storage and transport security for nuclear
warheads

» Reducing excess weapons-grade plutonium

» Upgrading storage security for fissile materia

» Improving safety of civil nuclear reactors

» Dismantling retired general-purpose submarines, as
well as managing their radioactive equipment and
materias

* Improving the management of defense-origin radio-
active wastes and spent fuel.

These assistance programs thus address a range of
military and civilian activities within the Russian nuclear
sector. Military activities are conducted under the control
of the Russian Ministry of Defense and the various Russian
armed forces, aswell as by Minatom, which manufactures
and maintains Russia s nuclear weapons and provides fuel
for its nuclear-powered submarines. Civilian activitiesare
conducted by other elements of Minatom, by parastatal
(government-owned) entities, or by private enterprises.

Many nuclear activities in Russia are easily charac-
terized as either military—the production of nuclear
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weapons—or as civilian—the operation of reactorswhose
sole purpose is to generate electricity. Many Russian
nuclear activities receiving Western assistance, however,
overlap both categories. A sdient example is the Pluto-
nium Disposition Program, under which 34 tons of
military-origin plutonium with certain classified charac-
teristics will be processed to remove those characteristics
and then moved into civilian facilities for ultimate use as
fud in civilian Russian nuclear power plants. The man-
agement of certain low-level radioactive wastes from
Russian nuclear submarines may also fal into this cat-
egory. Once they are removed from the vessal, they may
lose their military character and be treated in the same
fashion as nonmilitary wastes.

It is not obvious which activities might give rise to
the greatest liability. Undoubtedly, the gravest conse-
quences would be those from the detonation of a nuclear
weaponinamajor city, whether in Russiaor abroad. Such
an action might be the result of the theft of a nuclear
weapon from amilitary facility, or of plutonium or weap-
ons-grade uranium from a civilian nuclear processing
plant that was subsequently fabricated into an improvised
nuclear device. Similarly, the consequences of an acci-
dent at a reactor operated under the military side of
Minatom to produce plutonium for nuclear weapons
might be indistinguishable from those of an accident at a
purely civilian nuclear power facility.

The liability provisions of Western assistance agree-
ments with Russia do not distinguish between military
and civilian nuclear activities, assuch. That is, Russiahas
agreed to accept liability under these agreements, gener-
aly, without regard to whether nuclear damageis caused
by a nuclear incident involving military or civilian
nuclear activities. However, the distinction is critica to
the existing and planned international regimes govern-
ing liahility for and compensation of nuclear damage. All
of these regimes have covered only damage arising from
civilian nuclear activities.?® Thus, any adaptation of such
regimes to address Western assistance to Russia would
have to include modifications that also extend the scope
to military and hybrid activities.

In considering approaches for regulating liability in-
curred from Western nuclear assistance programsto Rus-
sia, one needs to be attentive to the equities of the
numerous players, the magnitude of potential damages
associated with agiven activity, and, finaly, the context—
military or civilian—in which damages might occur.
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Box 1
LiaBiLITY AMOUNTS UNDER NATIONAL LEGISLATION

he bar graph below reflects national legislative requirements with respect to liability for third-party nuclear
damage in all countries party to the Paris Convention, with the exception of Greece, Portugal, and Turkey,
which have no relevant legislation. The Special Drawing Rights (SDR) calculations are based upon the rate of
exchange of national currency units per SDR as of November 30, 1998, and have been rounded off to the
nearest 5 million SDRs.

Black bars indicate the standard liability amounts applicable to nuclear power plants and other major
nuclear installations.

Grey bars indicate the reduced liability amounts for equipment and materials. The assessment of such risks
takes into account the nature of the nuclear installation or nuclear materials involved and the likely consequences
of an incident. Neither Belgium nor Italy have legislated a reduced liability amount, whereas Finland and the
Netherlands have adopted several reduced liability amounts corresponding to variations in the level of risk.

For Germany, where the liability amount is unlimited, the bars indicate the amounts of required security.
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THE LEGAL LANDSCAPE

The controversy surrounding liability and compensation
arrangements in Russia’'s assistance agreements with
donor states must be examined in the context of other
common approachesto these issues. Two such approaches
will be considered here, following areview of the basdline
lega principles, including the role of tort law and cus-
tomary international law that apply in the absence of spe-
cialized laws or treaties. The first model is the most
extensive and widely adopted—that is, the approach seen
in specialized domestic and international legal instru-
ments with respect to nuclear damage arising from civil-
ian nuclear activities. In particular, the coverage in these
instruments includes the operation of civil nuclear power
plants, related civil nuclear fuel cycle facilities, and the
related transportation of nuclear materials. The second
mode! that will be examined was used to address ligbility
and compensation issues in a major international nuclear
assistance initiative of the mid-1990s outside the post-
Soviet context. Thisprogram, whose futureis now increas-
ingly uncertain, is to provide two civilian nuclear power
plants to North Korea through the Korean Peninsula
Energy Development Organization (KEDO) in return for
North Korea s freezing certain dangerous elements of its
nuclear weapons program. As will be seen, thisinitiative
utilized avariant of the specialized law approach and dif-
fered significantly from that employed in the contempo-
raneous bilateral nuclear assistance agreements with
Russia

The Baseline Legal Approach: Tort Law and
Customary International Law

Before examining these models, it isworth briefly review-
ing the regimesthat would apply if no provision were made
for liability, and instead, traditiona lega practice applied
to lawsuits for damage arising, for example, from anuclear
incident involving Western assistance to aRussian nuclear
program. These traditional legal regimes are relevant not
only to help understand various international regimes
addressing theliahility problem, but aso because therules
are the ones that apply today in settings where these spe-
cidlized systems are not applicable. At issue are suits by
private parties, public (governmental) entities, and gov-
ernments themselves. The targets of the lawsuits may be
the same, athough governments and some governmen-
tal entities at times may be immune from suit under the
final point below.
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Parties sued. Following an incident in Russia causing
nuclear damage, under traditional tort, injured par-
ties could bring a lawsuit againgt any party that was
involved in the activity that led to the injury—that
is, not only against the “operator” in charge of the
installation or activity causing the injury, but also
againgt suppliers, contractors, and others whose ac-
tions might have been a factor in causing the injury
(for example, the supplier of a defective part). Since
al Russian nuclear operators are linked to the Rus-
sian government, the government would undoubtedly
be one of the parties sued. Those seeking relief would
normally sue partieswith “ deepest pockets,” (with the
greatest financial resources) and that are “amenable
to suit” (subject to the jurisdiction of an appropriate
court and not able to assert the defense of sover-
eign immunity, as explained below).
Jurisdiction. The suit could be brought in any court
with jurisdiction over the party being sued, including
not only the courts of the country where the incident
occurred (the “installation state”) but also the courts
of any other country where the sued party did busi-
ness and had assets that might be seized and used to
pay potential claims. Minatom, for example, was sued
in U.S. courts in 2000 because, at the time, it had
assetsin the United Statesthat the suing party sought
to obtain through the lawsuit as payment of monies
it wasallegedly owed.?®

Applicable law. The “conflict of laws’ rules used in
the country where the lawsuit was brought would
determine which domestic law would apply to decide
the case—for example, that of the installation state,
that of the state where damage occurred, or some other
option. This factor creates considerable legal uncer-
tainty and encourages plaintiffs to deliberately select
favorable jurisdictions.

Negligence ver sus absolute liability. Also depend-
ing on the law that might apply, those seeking dam-
ages might be required to prove both that the party
or parties sued had caused the damage in questionand
that this damage occurred through their negligence
or deliberate action, an element that might be diffi-
cult to establish. Alternatively, the relevant law might
provide that because an inherently dangerous activ-
ity was involved, those sued were “absolutely” liable
and those seeking damages therefore needed only to
establish that those sued caused the injury at issue.
Activities involving nuclear materias and facilities
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would usualy be considered inherently dangerous,
leading to the application of absolute liability, but the
issue would need to be decided by the court exercis-
ing jurisdiction over the matter.

» Exposure to claims. Potential liability for nuclear
damages would be open-ended. Depending on thelaw
that might apply, secondary participants in the inci-
dent might be at risk of being liable for its entire
cost—that is, at risk of being held “jointly and sever-
aly” liable, even if the profit they had made was far
smaller, atype of exposure of great concern to suppli-
ers and contractors. In addition, exposure might
extend for thirty years, or longer, to alow recovery of
damagesfor delayed effects.

* Noreguirement for insuranceor “financial security.”
Parties that are at potential risk of being sued are not
required to carry insurance to meet potential claims,
and no advance arrangements are made by their gov-
ernments to make funds available to compensate such
cdams.

e Sovereignimmunity. Traditionaly, statesthemselves,
are considered immune from lawsuits, unless they
waive this privilege. This immunity might limit the
opportunity to recover damages caused by certain
state-run nuclear activities, especially those in the
military sector.

Thehilateral assistance agreements between Western
donor states and Russia operate within the context of
these general rules and do not change them. They seek
to protect the donors and their suppliers and contractors,
however, because in the agreements, with certain
exceptions, Russia has undertaken that it will not, itself,
sue these donors and related entities for damages
(including nuclear damages) arising from joint programs.
Russia has also agreed to (1) defend these parties (or pay
defense costs) against claims brought by others and (2)
pay any successful claims against these parties brought by
others. The shorthand characterization of these
arrangements is that Russia has agreed, respectively, to
“hold harmless’ and “indemnify” the donor governments
and their suppliers and contractors. In agreements signed
since the 1992 CTR Umbrella Agreement, however,
Russia has usually insisted on language in liability
provisions declaring that nothing in them may be
interpreted as awaiver of itsright to assert the defense of
sovereign immunity or as granting jurisdiction to any court
outside of Russia over third-party claims.
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Customary international law—the behavior of states
with respect to other states—may be devel oping and may
also be relevant in this context, principally for nuclear
damages that occur beyond the borders of the installa-
tion state. In the absence of specialized international con-
ventions governing nuclear liability issues between an
injured state and the installation state, customary inter-
national law would provide any basis for claims by the
one against the other—including claims raised by victims
of nuclear incidents but forwarded by their state. Despite
some reluctance to recognize a customary interna-
tional rule of strict state responsibility for injurious
transboundary actions, under customary international law
the concept of territorial sovereignty requires states to
accept the general obligation that no state may act or per-
mit the use of its territory in a manner contrary to the
rights of other states. As a corollary, breach of this duty
may entail international responsibility, calling for com-
pensation.*

Customary international law and other general prin-
ciples are of considerable significance in dealing with the
issue of nuclear damage because of the weaknessesin the
treaty regimes discussed below. Specifically, the treaties
do not contain clearly defined standards of conduct, and
their implementation is dependent on existing or emer-
gent standards of conduct under general international law.
A significant number of states may opt out of the treaty
regimes, and the rights and duties of those that do depend
upon customary law. Performance and interpretation of
treaties, moreover, are subject to emergent standards of
international conduct, where applicable standards and
“best practice” are constantly changing to take account
of scientific developments. Additionally, since treaties
require consent from dl parties for amendment, the devel-
opment of general principles of customary law, which can
be adapted to changing situations, isimportant. The very
serious nature of various air pollution obligations may
entitle al states to resort to remedies under genera interna-
tional law, including self-help in the event of breach un-
der the concept of erga omnes—rulesapplicabletodl dates
and enforceable by dl states. Finaly, the mora appeal pre-
sented by customary norms is significant, reinforcing the
fundamental importance of environmental obligations,
which do not disappear in the absence of treaty commit-
ments. These developments will not be elaborated upon
further, but the possible evolution of customary interna-
tional norms governing liability with regards to Russiais
planned to be the subject of further study.3!
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Specialized Laws and International
Conventions Governing Liability for Nuclear

Damages from Civilian Nuclear Activities

The domestic and transboundary consequences of acci-
dents from civilian nuclear activities have been addressed
in numerous domestic laws and in various international
and multilateral treaties. The leading principles of nuclear
liability law have been under devel opment since the mid-
1950s, when they were introduced as a public policy to
support nuclear energy as a part of national energy
plans.®? (See Box 2.) Principles include the following
concepts:

» Liability for nuclear damage is channeled exclusively
to the operators of nuclear ingtallations; that is, law-
suits may be brought only against these parties.

» Liability of the operator is absolute. The operator is
held liable irrespective of fault. The party seeking
damages needs only show that injury arose from
radioactivity coming from the facility or material in
guestion.

» Liability of the operator is limited in amount. (See
below).

» Liability islimited in time. For example, under some
relevant international conventions compensation
rights may be extinguished if an action is not brought
within ten years from the date of the nuclear inci-
dent.

e Theoperator must maintain insurance or other finan-
cial security for an amount corresponding to its
liability. If such security isinsufficient, the state where
the installation is situated may be obliged to make up
the difference, up to the limit of the operator’s liabil-
ity. (Thisis not aformal waiver of sovereign immu-
nity, but has the effect of making public resources
available to pay claims.)

e Jurisdiction over lawsuits lies exclusively with the
courts of the contracting party in whose territory the
nuclear incident occurred.

» Victims may not be discriminated against on the
grounds of nationality, domicile, or residence,
although within the international treaty arrange-
ments discussed below, preference may be given to
other treaty parties.®

Domestic laws in many nuclear-power-producing
states, particularly those in the West, incorporate these
principles with respect to nuclear incidents occurring at
facilities on their territory. Japan’s relevant statute, for
example, channels liability for damages from nuclear
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incidents involving Japanese nuclear facilities to the
facility operator, requires that the facility operator
establish financial security at 60 billion yen (roughly $500
million), and provides that the state will assist the
operator in paying claims in excess of this amount.®*

The U.S. Price-Anderson Act with its amendments®
al so reflects these concepts, with certain variations. It pro-
vides for “economic channeling,” rather than legal chan-
neling, of claims through the facility operator, using the
strict liability standard for large-scale damages together
with strong financial coverage.’® Under economic
channeling any person, whether or not a nuclear facil-
ity operator, can be held liable for damages, but the facil-
ity operator bears the eventual economic burden of that
damage, since the operator is obligated to indemnify any
ligble party.®” The law limits the operator’s overal lighil-
ity to the level noted in the next paragraph. Thus, the
end result for both economic and legal channeling is the
same. (The person to which liability is channeled will
carry the economic consequences of liability under eco-
nomic channeling indirectly and under legal channding
directly, since no one else can be held liable. However,
under economic channeling the general rules of law will
still be applicable, whereas under legal channeling those
ruleswill ceaseto apply.)

Financial coverage under the Price-Anderson Act
begins with two layers of insurance: Each U.S. nuclear
reactor operator is required to purchase $300 million in
private insurance and then, if additiona reparations are
required, al U.S. reactor operators must pay retroactively
into a pool, up to $88.1 million per reactor—the limit of
their liability. The combined resources that might be avail-
able to compensate victims of a catastrophic nuclear
power plant accident would total roughly $9.5 billion, the
largest liability limit of any country associated with a
mandated financial security arrangement. If this total
proves inadequate, Congress must step in to serve as “the
insurer of last resort” and appropriate public monies for
compensation of victims. Significantly, Price-Anderson
aso provides nearly $10 billion in financia security for
U.S. Department of Energy facilities and associated ship-
ments, including coverage for incidents involving mili-
tary activities.

Both the Japanese and U.S. domestic laws permit
claims for transboundary damages and make the finan-
cia security noted above available to cover such claims,
as well as those for damages occurring within the two
states' respective national borders.

11
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Box 2
ComMmPARISON: SpPECIALIZED NUCLEAR LiABILITY TO TRADITIONAL LiABILITY IN TORT

whether they ratify and implement the international liability regime or rely upon a domestic regime,

deviate from traditional liability principles in tort. In the former, as seen, liability is strict, channeled to
the operator, and limited; insurance or equivalent financial security is mandatory.! Traditional liability in tort is
based on fault unless the activity in question is found to be inherently dangerous, in which case, strict liability
applies, any entity sharing responsibility for the injury may be liable, liability is unlimited, and insurance is
voluntary.

There are several reasons for the deviation. First, strict liability strengthens the reparative function of liability—
i.e., the provision of compensation to victims by making it unnecessary for victims to prove that the entity sued
behaved irresponsibly through negligence or design. Persons engaging in activities that are inherently dangerous,
such as the transport of explosives, however, are normally held to a strict liability standard, even under traditional
tort principles, and it is most likely that implementation of this rule would apply the strict liability standard to virtu-
ally all nuclear activities even under traditional tort principles. The domestic nuclear liability laws and international
nuclear liability conventions described earlier, however, adopt this standard unambiguously as a matter of
domestic or international law, creating an added degree of certainty.

Second, the channeling of liability to one subjec? in these nuclear instruments narrows the number of entities
that may be sued, but this is balanced by the imposition of strict liability and the requirement for compulsory
insurance. Therefore, the negative effect on reparation from channeling will usually be small. Channeling has
other implications, as well. Without channeling of nuclear liability, the suppliers of goods and services would risk
incurring open-ended liability for the potentially catastrophic harm caused by defects in their products or services,
and they would therefore, in turn, have to insure. Nuclear damage would then be doubly insured, thus raising
costs of civil nuclear activities. More importantly, channeling, like strict liability, simplifies the evidentiary burden
necessary to establish the right to compensation, so that victims must demonstrate only causation—that the harm
they have suffered is caused by the nuclear facility or materials of the operator.

Among the arguments against channeling is that insurance costs to the operator would be reduced because
liability would often be shared. In certain cases the negative aspects of redundant insurance can be mitigated
through the adjustment of insurance rates. In such cases traditional tort principles may be preferable because they
provide for joint and several liability, which would extend to suppliers, allowing liability to be transferred to others
beyond the operator in the event the operator exhausted its assets and insurance.® This would prevent the use of
channeling to minimize the total liability for the group of suppliers and the operator taken together, which could,
under Western conditions, enhance incentives for safety.* However, as seen, Western suppliers and manufactur-
ers would be discouraged from projects upgrading safety at Central and Eastern European nuclear facili-
ties because of the undue risk and real possibility they would stand responsible for the total compensation.
Undercontributory negligence, if allowed, a claim could be raised against suppliers and manufacturers, but lim-
ited to the value of the supply, including possible profits.®

A third difference between domestic and international nuclear liability schemes and traditional tort law is that
the former limit the liability of the operator. Limiting liability would appear to lessen the reparative function of tort

W ith respect to liability for nuclear damage from civilian nuclear activities, most states, regardless of

Internationally, the treaty most directly relevant to  production and management facilities, and provides that
Western nonproliferation assistance programs in Russia  parties may limit the liability of operators of such instal-
isthe 1963 Vienna Convention,® which enteredintoforce  lations on their territory to no less than $5 million, but
in 1977 and isopen to all states. It addressesnuclear dam-  may establish higher limits if they wish. (The $5 million
age from civil nuclear reactors, aswell asfromrelated fuel ~ was linked to the price of gold in 1963 and today is set at
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Box 2 (CONTINUED)

law. However, in practice, unlimited liability in tort law does not exist. In reality, the amount of liability is ultimately
limited to the amount of coverage provided by existing liability insurance plus the net worth of the entities that are
sued. These two together under tort law often prove severely inadequate for full compensation of catastrophic
damage. If nuclear liability is limited and the level is set at that acceptable to insurers, it will probably be below
the amount that might be available under tort law, which also means victims will not receive full compensation. In
practice, however, when states adopt the non-tort approach to nuclear liability, they assume liability for nuclear
damage above the liability limitation and for providing compensation accordingly. Thus liability limits protect the
operator from bankruptcy, but as a practical matter, may also provide adequate protection for victims.

A fourth difference is that compulsory insurance is not required under traditional tort. This fact does not influ-
ence liability in tort. However, since liability insurance increases the ability of the nuclear operator to fulfill its
obligation, compulsory insurance promotes the reparative function of the liability. At the same time, it clearly limits
the freedom of action of each nuclear operator. The duty to insure against liability or to provide equivalent finan-
cial security clearly imposes a burden on the nuclear power industry as a whole, as well as on state parties to the
nuclear liability treaties.

1 MarcusRadetzki, “Limitation of Third Party Nuclear Liability: Causes, Implicationsand Future Possibilities,” Nuclear Law Bulletin No. 63 (June, 1999), p. 10-11,
regarding thenuclear power industry. The same argumentsareal so maintai ned to apply to nuclear cooperation agreements between Western Statesand Russiasince
the subject matter isnuclear damage.

2 Asseeninthe United States, an economic channeling approach was adopted rather than legal channeling. See Ben McRae, Assistant General Counsel, U.S.
Department of Energy, “ Recent Devel opments: New L egislation and Adherenceto Conventions(USA),” paper delivered to Budapest Symposium, sponsored by
OECD/NEA Legal Affairs, incooperationwiththel AEA and the European Commission, Budapest, May 31-June3, 1999 (Budapest Symposium), p. 539. Tomvanden
Borre, “Channeling of Liability,” in Nathalie L.J.T. Horbach, ed., Contemporary Devel opmentsin Nuclear Energy Law: Harmonizing Legislation in CEEC/
NIS (The Hague: Kluwer Law, 1999), p. 21 and 27 notes economic channeling, “a very wide and vague term,” means the person causing the damage isin
principle liable, but only one designated person will bear the eventual economic burden of that damage. Other persons than those to which liability is
economically channeled can be held legally liable, in that they can reclaim amounts paid from the one who is economically liable. The end result for both
economic and legal channeling is the same. The person to which liability is channeled will carry the economic consequences of liability under economic
channeling indirectly and under legal channeling directly, since no one else can be held liable. However, under economic channeling the general rules of law
will still be applicable, whereas under legal channeling, those rules will cease to apply.

3 SeeMichael Trebilcock and Ralph Winter, “ The Economicsof Nuclear Accident Law,” p . 235. Tomvanden Borre, “ Channeling of Liability: A Few Juridical and
Economic Viewson an Inadequate Legal Construction,” in Horbach, ed., Contemporary Devel opmentsin Nuclear Energy Law, p. 21, notesthat under theU.S.
legidation without legal channeling and withestablishedcoverage following the ThreeMilelsland Accident both thedesigner and constructor of theinstallationwere
sued, but U.S. nuclear insurance pool s covered both. Seealso Marc Beyens, “ Damageto “ On-Site” Property,” Budapest Symposium, p. 508, who questionswhether
channeling under the Parisand ViennaConventionsappliesequally tocontractual and extra contractual liability and consequently whether the operator caninvoke
thegeneral liability of one of hissuppliersintheevent of nuclear damageto on-site property caused by that supplier’ snegligence. Henrik Seland, Legal Office,
Norwegian Ministry of Foreign Affairs, interview by Douglas Brubaker and Jildou Dorenbos, Oslo, December 17, 2001, indicated abelief that in such circumstances
suppliersand manufacturersof anuclear installation could be sued under contract by the operator in spite of channeling under theinternational regimes. Marc
Beyens, “Damageto “On-Site” Property,” Budapest Symposium, p. 508, concludesthat aninstitutional decisionisnecessary inorder to put an end to thelegal
uncertainty.

4Inadditionto thedanger of lossof theinstallation, the possibility for ensuing liability isfelt to represent areal incentiveto safety. Themore remoteasupplier or
manufacturer isfrom aninstallation, the potential for carelessnesswould seem toincrease. Potential liability suppliesdirect linkage.

5Norbert Pelzer, “Comments,” Budapest Symposium, pp. 578 and 583. SteveMclntosh, “ Comments,” Budapest Symposium, p. 581. Seed so Walter Gehr, “ Comments,”

Budapest Symposium, p.580.

roughly $80 million, the figure that will be used hereinaf- for signature that would gradually increase the minimum
ter.)®® The operator must maintain insurance coverageto  liability of installation operators to roughly $400 million,
the nationally established limit, or the installation state  but it has not yet entered into force.*° Partiesto the Vienna
must make up the difference. In 1997, a protocol to the ~ Convention and comparabl e arrangements must pass do-
Vienna Convention (1997 Vienna Protocol) was opened mestic legidation to bring domestic legal rulesinto confor-
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mity and to establish the required financial security
arrangements. Russia has signed, but not ratified the
Vienna Convention and has not adopted related domes-
tic legidation. The United States is not a party to the
treaty principally because the Price-Anderson Act adopts
the somewhat different approach to the channeling of
liability. Asalso noted, however, the U.S. law effectively
adopts the overall approach of the Vienna Convention
and, indeed, provides for compensation at a far higher
level than the treaty requires, even as amended by the
1997 Vienna Protocol. Norway is not a party to the
Vienna Convention, but is a party to the regional Parig/
Brussel Conventions and 1988 Joint Protocol, discussed
next.

The Paris Convention, which in 1960 focused on
member states of the European Community and is now
restricted to members of the OECD, was the template for
the Vienna Convention and originally carried roughly
comparable liahility limits. In 1963, however, it was aug-
mented through the adoption of the Brussdls Convention
to provide far more generous minimum compensation
protection, now at 300 million specia drawing rights
(SDR), or $410 million per incident (for nuclear power
plant accidents). The Brussels Convention specifies that
the installation state must provide SDR 175 million of
this amount and that the remainder must be contributed
by other parties to the convention, collectively, on the
basis of their installed nuclear electric generating capac-
ity, apooling arrangement akin to that used in the United
States in the Price-Anderson Act. In 2002, the parties to
the Parig/Brussels Conventions agreed to a new amend-
ment (the “pending Paris Amendment”) with minimum
limits on liability and financia security, totaling roughly
1.5 billion euros.** Individual operators were to provide
700 million euros in insurance coverage, the installation
state was to provide 500 million euros from public mon-
ies, and collective contributions from al parties to the
conventions (according to installed nuclear capacity)
would provide the remaining 300 million euros. This
amendment is not in force, but parties expect this change
to beratified in the next severd years.*? Russiaisnot €li-
gible to join the Parig/Brussels Conventions because it is
not amember of the OECD. The United Statesis unwill-
ing to join because the U.S. approach to channeling li-
ability differs from that which the treaties require. As of
this writing, the pending Paris Amendment still awaits
approval by the European Union and has not been for-
mally opened for signature.

The 1988 Joint Protocol seeks to harmonize the
Viennaand Parig/Brussdls Conventions by linking the two

14

regimes. Under the 1988 Joint Protocol, members of the
two convention systems are, in effect, accorded recipro-
cal privileges. A Vienna Convention state that suffers
nuclear damage from an incident in a Paris/Brussels Con-
ventions state is eligible to pursue remedies under the lat-
ter conventions, and vice versa, including potential
receipt of compensation from any insurance and pooling
resources established under the treaty to which the in-
stallation state is a party.

The 1997 Convention on Supplementary Compen-
sation for Nuclear Damage establishes aliability/compen-
sation system for nuclear damages arising from civilian
nuclear power incidents, which builds upon that in the
Vienna Convention and Paris/Brussels Conventions. This
system includes the channeling of ligbility to the instal-
lation operator, exclusive jurisdiction in the courts of the
installation state, and strict liability. An annex to the 1997
Supplementary Convention, however, provides that the
“economic channeling” approach used in the United
States would satisfy the instrument’ s channeling require-
ments, thus making it possible for the United States to
join. Indeed, the United States led the effort to develop
the 1997 Supplementary Convention, in the hope of cre-
ating a unified international civil nuclear damage com-
pensation regime. The United States was the first
signatory of the 1997 Supplementary Convention, and
the treaty is now before the Senate for ratification. Un-
der the 1997 Supplementary Convention, parties agree
to atwo-tiered system of compensation for nuclear dam-
age. Individua parties are responsible for the first tier of
coverage for SDR 300 million ($410 million) in claims,
which the ingtallation state might provide, for example,
through an appropriation, private insurance, or the sepa-
rate pooling arrangement specified in the Paris/Brussels
Conventions. The 1997 Supplementary Convention per-
mits a country to establish alower level of first-tier cov-
erage, to be no lessthan SDR 150 million ($162 million),
during the period through September 2007, an amount
that reflects the current availability of private insurance.®
The 1997 Supplementary Convention then establishes a
pooling arrangement for second-tier coverage, under
which parties are to provide additional monies to com-
pensate claims, with pool contributions to be made on
the basis of installed nuclear capacity and UN rate of as-
sessment of each party. Eventualy, the second-tier pool
coveragewill be SDR 300 million ($410 million) as the
principal nuclear-power-producing states join the agree-
ment. Like the 1997 Vienna Protocol, however, the 1997
Supplementary Convention, aswell asthe pending ParisAmend-
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TaBLE 1

SuMMARY OF COMPENSATION PRrRovisioNs oF MULTILATERAL CONVENTIONS
FOR CoMPENSATION FOR NUCLEAR DAMAGE

Convention? Total Minimum Operator Installation State Pool

Coverage Required
1963 Vienna $5 million (linked to Operator or state to provide None
Convention the price of gold;

now $80 million)
1997 Vienna $400 million $400 million $200 million if
Protocol* (or $200 million  operator provides

if state provides  only this amount
difference)
1960 Paris SDR 300 million SDR 175 miillion  Difference to SDR SDR 125 million
Convention with 175 million (if (according to
1963 Brussels operator less than installed nuclear
Convention this amount) capacity)
Same, with 2001 €1.5 billion €700 million €500 million €300 million
Amendment* (according to
installed nuclear
capacity)

1997 Supplementary  $200 million to Operator or State to provide Additional
Convention* 2007; $400 million $200 million to 2007 amounts to be

thereafter plus pool $400 million thereafter provided

amount. Ultimate
expected total $800
million

(according to
installed nuclear
capacity and rate
of UN assessment)
Ultimately, $400
million to be
available

1 The 1988 Joint Protocol unifies the Vienna and Paris/Brussels Conventions. Endnote 38 lists the parties to each of the foregoing

international treaties.
* These conventionsare not in force.

SDR = Specia Drawing Rights. SDR calculations are based upon the rate of exchange of nationa currency units per SDR as of November

30, 1998, and have been rounded off to the nearest 5 million SDRs
€=Euros

ment, are not yet in force because they have not been
ratified by the requisite minimum number of states.*

In al of the foregoing treaties, it should be stressed,
the specid legal provisions governing damage claims and
access to compensation funds provided by the installa-
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tion state party, or by the member state pools, are avail-
able only to satisfy claims for nuclear damages occurring
in the installation state or on the territory of other parties
to the respective treaty. Persons in nonparty states who
suffer nuclear damage must seek compensation through
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other means. They may find that, in pursuing lawstitsin
the ingtallation state, the domestic laws of that state gov-
erning nuclear liability may limit their remedies. Other
states, such as Austriaand Ireland, which are non-nuclear,
have chosen to remain outside the nuclear liability
regime, relying upon their domestic tort law.*> The 1997
Supplementary Convention, however, is designed to en-
courage widespread membership so that its approach
might eventually become universal among nuclear-power-
producing countries and non-nuclear-power producing
states, especially those most likely to be affected by a
nuclear incident in one of the former.4®

It must also be underscored that the foregoing trea-
ties apply only to thepeaceful (i.e., civilian) uses of nuclear
energy and would not provide a scheme of compensation
for accidents arising from military nuclear activities, such
as the production, transport, or deployment of nuclear
weapons. In addition, the Vienna Convention, the Paris/
Brussels Conventions, and by extension, the 1997 Supple-
mentary Convention, exclude coverage for accidents
stemming from maritime propulsion reactors, including
those used for peaceful civilian purposes, such asthose on
Russian icebreakers. Thetreaties aso exclude damage from
“armed conflict, hodtilities, civil war, or insurrection.”#’
Legal experts believe, however, that the international
instruments would extend to nuclear damage caused by
acts of terrorism against civil nuclear installations. The
insurance mechanisms these conventions set up would
thus appear available to provide compensation to victims
of radioactive rel eases from anuclear power plant caused
by an act of terrorism, but not releases caused by an act of
wa.®

In spite of these developments, the dual system (based
on the Vienna Convention and the Parig/Brussels Con-
ventions, respectively) is still in place, and the 1997
Supplementary Convention, aswell asthe 1988 Joint Pro-
tocol, may have increased the complexity of conventional
relations between states in this arena*® This seems par-
ticularly so since the 1988 Joint Protocol itself also likely
needs amending to ensure harmonization.®® Further, it
remains uncertain whether a globa and unified regime
for civil nuclear liability will emerge in the future, given
that, at least for now, the main civil nuclear powers are
not parties.>!

Importantly, as noted earlier, Russiais not a party to
any of these instruments, nor does it yet have in place a
domestic law to provide compensation for nuclear dam-
ages. Russia, of course, is not alone in remaining outside
the Vienna Convention system. The major civil nuclear
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powers—including the United States, Canada, China,
South Korea, and Japan—are also not parties to the trea
tieson civil nuclear liability.5? All of these, however, have
domestic laws, such as the U.S. Price-Anderson Act,
establishing arrangements for compensating damages
caused by civil nuclear activities.

The governments of the United States, the United
Kingdom, and Norway, aswell asthe International Atomic
Energy Agency (IAEA), have urged Russia to join the
Vienna Convention and associated international nuclear
lidbility conventions.>* Initialy, Russia appeared ready to
move in this direction.>® Between 1995 to 1997, Russia
enacted alaw, “On the Use of Atomic Energy,”*® signed
the Vienna Convention, drafted a proposed law “On
Indemnification for Nuclear Damage and Nuclear Insur-
ance,”® and submitted to the Duma, the lower house of
the Russian Parliament, a bill to ratify the Vienna Con-
vention.5® However, since that time, Moscow appears to
have taken only minor steps in this direction,> while at
the same time several of the former Soviet republics,
including Ukraine, have ratified the Vienna Convention
and other treaties governing liability.5° For the moment,
the process appears to be stalled in Russia, and exactly
when legidation may be enacted cannot be predicted.®!

As a practical matter, Russia's joining the Vienna
Convention and the 1988 Joint Protocol and adopting
domestic legidation to implement these particular instru-
ments would have only a modest impact on the issues of
liability and compensation for nuclear damages related
to Western-sponsored nuclear assistance programs. The
minimum limits of liability and financial protection
required by the Vienna Convention are far too low to pro-
vide adequate compensation for the more serious civilian
nuclear incidents that could result from the aid programs.
Russia might address this by adopting higher minimum
limits of liability and financial responsibility, but it has
indicated little interest in moving in that direction.®? In
addition, many potentially affected states, including
China, Japan, and most Central Asian states, are not par-
tiesto the Vienna Convention and are outside of the geo-
graphic scope of the Paris/Brussels Conventions; thus, they
would not necessarily be eligible to take advantage of the
expedited legal procedures under the Vienna Convention
or assert claims againgt any financial security fund that
Russia might establish. Most importantly, as discussed
above, the Vienna Convention does not cover damages
from military nuclear activities or from nuclear propul-
sion systems. Most of these problems would also limit the
utility of Russia's joining the 1997 Supplementary Con-
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vention at this time. Even though that instrument con-
templates more generous liability limits and financid se-
curity levels, and also provides a pooling arrangement that
makes large payouts practical for statesin Russia’ s uncer-
tain economic situation, it does not cover nuclear inci-
dents caused by defense activities.

Russian officials state that despite Moscow’s failure
to ratify the Vienna Convention and its failure to enact
domestic legislation providing for compensation for
nuclear damage, Russia complies with the indemnity
requirements of the Western donor states by means of the
bilateral liability agreements currently in force®® These
include the agreements mentioned above with the United
States, % Norway,® the European Bank of Reconstruction
and Development (EBRD),*® Germany,®” the Commis-
sion of European Communities,®® France,®® and the Nor-
dic Environment Finance Corporation.”™ A ftrilateral
agreement between Russia, France, and Germany may aso
be mentioned.™ Negotiations with the United Kingdom
and the Netherlands may be under way.”? The liability
provisions of the representative agreements are discussed
in the section, Liability Provisions in Russid's Bilateral
Nonproliferation Assistance Agreements with Western
States.

In all of these accords, however, the relevant provi-
sions merely address the extent to which Russia will
accept liability for nuclear damage arising from joint
activities under the agreement in question. In none of
the agreements has Russia committed to establishing an
insurance and indemnification system that would ensure
the compensation of those suffering nuclear damage
within Russia or abroad stemming from the relevant
cooperative program.” The same pattern is evident in
Russid s negotiations on a liability provision in a frame-
work agreement for AMEC and to support the MNEPR
initiative.

Although the international civil nuclear liability
regimes do not provide a complete alternative solution
for protecting Western donor states from liability for
nuclear damages arising from their nuclear assistance pro-
gramswith Russia, they do provide important benchmarks
for understanding this problem. In particular, the treaties,
either asin force, or as currently open for signature, pro-
vide guidance asto what may be reasonable to expect from
a state engaging in nuclear activities capable of causing
large-scale nuclear damage.

The evolving consensus, seen in the 1997 Vienna
Protocol, the 1997 Supplementary Convention, and the
pending Paris Amendment, appears to be that following
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a major nuclear incident, a state may expect to face, at
the least, many hundreds of millions of dollarsin damage
claims. In addition, a state, through private insurance and
appropriated funds, can be expected to take financial
responsibility for $400 million or more of such claims,
although states with weaker economies may approach this
target gradually. Above a certain level of nuclear damage
and financial coverage, it isreasonable for a state to seek
to share costs with other states exposed to similar risks,
under pooling arrangements whereby pool participants
make retrospective payments to assist the state suffering
the calamitous loss. Above this, a state may till be liable
under customary international law.

It is also worth noting that the approach taken by
many Western donor statesin supporting the international
liahility regimes for nuclear damage israther at odds with
the stance they have adopted with respect to nuclear
assistance to Russia, which places full responsibility for
nuclear damage on Russia, alone, irrespective of the mag-
nitude. As mentioned, the United States is the chief pro-
ponent of the 1997 Supplementary Convention, with its
pooling arrangements for damage claims above the level
of SDR 300 million ($410 million), while Norway is a
member of the Paris/Brussels Conventions and the 1988
Joint Protocol, which likewise contemplate the pooling
of resourcesto meet catastrophic nuclear incidents. These
issueswill be addressed further in the concluding sections
of the article.

The KEDO-DPRK Agreement—An Additional
Model

Asthe United States and Norway were entering into new
nuclear assi stance agreements with Russiaduring the mid-
1990s, the United States was al so engaged in negotiations
regarding a nuclear assistance program for North Korea.
Under the 1994 Agreed Framework,”* North Koreaagreed
to freeze elements of its nuclear program that provided it
the ability to manufacture plutonium for potential use in
nuclear weapons. In return, the United States agreed to
lead an international consortium that would provide
North Korea with two commercia light water nuclear
power plants, installations that would be more resistant
to proliferation than the frozen elements of the North
Korean nuclear program.

In March 1995, the United States, South Korea, and
Japan established the K orean Peninsula Energy Develop-
ment Organization (KEDO) to arrange for the financing
and construction of the nuclear power plants.” Because
of controversies concerning North Korea's continued
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development of nuclear weapons, in late 2002 both par-
ties to the 1994 Agreed Framework declared the pact to
bevoid, and it appeared as of early 2003 that KEDO might
shortly end its operations. The KEDO-DPRK Agree-
ment’® to supply the light water reactors, however, pro-
vides amodel that may be relevant in considering how to
address liability arrangements for Western nuclear assis-
tance programsfor Russia

Article X1 of the KEDO-DPRK Agreement outlines
the principles that are to govern liability issues. In brief,
it provides that the DPRK is to indemnify all successful
claims for nuclear damage, phrasing roughly comparable
to that provided in a number of Western donor state
agreements with Russia. The KEDO-DPRK Agreement,
however, also contains a major requirement not seen in
those agreements, which aligns the pact with the rules
for nuclear liability and compensation seen in specialized
international treaties and/or the domestic law of most
Western nuclear-power-producing states. Specifically, the
KEDO-DPRK Agreement includes provisions for the
channeling of liability to the operator and strict liability,
aswell as the requirement that North Korea obtain insur-
ance or other security to ensure its ability to pay future
claimsfor nuclear damage.”

In effect, the liability arrangement is a hybrid, includ-
ing elements frequently seen in the bilateral liability
arrangements and crucial elements of the specialized
international regime for nuclear liability. These provisions
were reiterated in July 1997 in the agreement providing
for the accession of the European Community to KEDO.™
Several rounds of negotiations on the liability protocol
have taken place, but no agreement had been reached by
the time North Korea's nuclear weapon activities called
the future of the KEDO project into doubt in late 2002.7°

Thus, contemporaneously with their negotiation of
several new nuclear assistance agreements with Russia—
under which the principal Western donor states sought
to place al responsibility for nuclear damage on Russia,
while making no provision for financial security to cover
the costs of compensation—these very donor states were
implementing, and then reaffirming, a different approach
with North Korea. Under this approach, not only was
North Korea to accept responsibility for damages arising
from nuclear cooperation with the West, but was it also
required to provide for the assured financing of compen-
sation, which contemplated possible pooling arrange-
ments with KEDO member governments.&°

It must be noted that although many key suppliers
under the KEDO-DPRK Agreement were prepared for
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participation, despite the fact that the liability protocol
remained to be negotiated, one important potential U.S.
supplier, General Electric Company, found the remaining
uncertainties unacceptable and requested indemnity pro-
tection from the U.S. government. The Clinton adminis-
tration considered offering such coverage, but key
members of the U.S. House of Representatives objected,
and aU.S. government indemnity was never offered. Asa
result, General Electric withdrew its participation, requir-
ing KEDO to identify another supplier of the equipment
involved.2! The episode underscores the importance of
these issues in international nuclear assistance programs,
aswell asthe need for credible and reliable arrangements
to induce wide participation in them by private entities.

LiaBILITY PrRovisiONSs IN RussiA’s BILATERAL
NONPROLIFERATION ASSISTANCE AGREEMENTS
wITH WESTERN STATES

The background provided in the preceding sections
offersanumber of valuable benchmarksfor ng the
liability provisionsin nuclear assistance agreements
between Western donor states and Russia. Asnoted, these
agreements fall into roughly three groups. The first com-
prises the agreements—the 1992 CTR Umbrella Agree-
ment and derivative agreements—in which Russia
appeared to accept liability for nuclear and other damage
from joint activities unconditionally.®? The second group
consists of agreements signed in the subsequent decade,
including the 1993 U.S.-Russia International Nuclear
Safety Program Agreement, the 1998 U.S.-RussiaNuclear
Cities Initiative Agreement, and the 1998 U.S.-Russian
Plutonium S&T Agreement, as well as Russian agree-
ments with the Commission of European Communities
(1995), the EBRD (1995), Germany (1998), Norway
(1998), France and Germany (1998), France (2000), and
the Nordic Environmnent Finance Corporation (2002).
In these agreements, Russia objected to the unconditional
approach to liahility of the CTR Umbrella Agreement and
most often succeeded in gaining modifications.®® The
third group consists of the currently pending agreements,
where negotiations on this issue have continued.. These
include the U.S.-RussiaNorway AMEC Agreement, the
multi-party MNEPR Agreement, the U.S.-Russian 2000
Plutonium Agreement (where a liability protocol must
be concluded), and the renewal s of the U.S.-Russian 1998
Plutonium S& T Agreement and the Nuclear Cities Ini-
tiative Agreement.®* This section will take a closer look
at the liability provisions of a number of representative
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bilateral agreements from the first two categories that are
currently in force.

Liability provisions under the CTR Umbrela Agree-
ment, the EBRD Agreement, the Norwegian-Russian
Agreement, the German-Russian Agreement, and the
Franco-Russian Agreement al seek to minimize the risk
of liability to the Western partner but achieve this goa to
varying degrees. The strongest protection for the donor
government and its suppliers is in the CTR Umbrella
Agreement, while the others contain provisions that
rather weaken such protections.

Briefly, the CTR Umbrella Agreement is concerned
with the dismantling and transport of military nuclear
material and equipment and covers both military and
civilian activities. Specifically, this work involves the
destruction of nuclear, chemical, and other weapons of
mass destruction (WMD); the safe and secure transpor-
tation and storage of these prior to their destruction; and
the establishment of additional verifiable measures against
the proliferation of weapons that pose such arisk. The
U.S. Department of Defense and the Russian Minatom
and the Ministry of Defense are the parties responsible,
with the Russian Ministry of the Economics responsible
for dimination of strategic offensive arms and chemical
weapons production facilities. The agreement applies to
all material, training, or services provided under it or
implementing agreements, and to all related activities
and personnd. %

The pertinent liability provisions attempt to provide
for the complete removal fromliability of the United States
and U.S. companies and personnel with respect to CTR
program activities carried out in Russia. Russiamust hold
harmless®® and bring no legal proceedings against the U.S.
government or U.S. employees, contractors, or contrac-
tors' personnel for damage to Russian property or death
or injury to Russian personnel arising out of activities
under the agreement. Legal actions against these U.S. par-
ties involving contracts are permitted, however. Claims
by third parties arising out of acts or omissions of U.S.
employees, U.S. contractors, or contractors personnel
performed as official duties are, however, the “responsi-
bility of the Russian Federation,” aphrase that the United
States believes requires Russiato indemnify all clams paid
by the U.S. government and/or its suppliers. Russia must
thus reimburse the United Statesfor any successful claims
against it. The parties may provide compensation in
accordance with their domestic laws, and the parties may
consult as appropriate on claims and proceedings. The
above may not be interpreted to prevent legal proceed-
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ings against Russian citizens or permanent residents of
Russia. Despite termination of the CTR Umbrella Agree-
ment or the implementing agreements, Russia's obliga-
tions with respect to liability and ownership continue to
apply without respect to time, unless decided otherwise.
Sovereign immunity is not mentioned, nor does the pro-
vision state that it cannot be construed as acknowledging
the jurisdiction of any court, nor is an exception made for
premeditated actions. As noted earlier, severa additional
U.S.-Russia nonproliferation agreements also employ this
language.

U.S.-Russian nonproliferation agreements that are
not directly linked to the CTR Umbrella Agreement
employ a different set of provisions to address liability,
provisionsthat are quite similar to those used in the West-
ern European agreements with Russia. Briefly, the agree-
ments explicitly provide that Russia shall “indemnify”
successful third-party claims against the U.S. government
and its contractors; some observers consider thislanguage
to be stronger than the CTR Umbrella Agreement for-
mulation (under which Russia accepts “ responsibility” for
such claims). The agreements also provide that Russia shall
cover defense costs. However, agreements in this group
also contain a number of limitationsin the form of provi-
sions stating that Russia does not accept liability for
nuclear damages where individuals are sued for injuries
arising from their “premeditated actions,” that the agree-
ment cannot be construed as waiving Russia s sovereign
immunity, and that the agreement cannot be construed
as acknowledging the jurisdiction of any court (in some
cases, any court outside of Russia).®”

Contractors have not been fully confident in these
provisions, however. Department of Defense officialsand
contractors operating under the CTR Umbrella Agree-
ment have, for example, tried to ensure that activities most
likely to involve exposure to large-scale liability—such
as the construction of rail cars for transporting nuclear
weapons or the dismantlement of nuclear submarines—
are undertaken by Russian contractors. Such actions
focus potential liability for the most serious accidents on
Russian organizations, rather than on U.S. entities.®® In
the case of other U.S.-Russian nonproliferation assistance
agreements, mgjor U.S. contractors, including many inthe
Department of Energy National Laboratories, have
demanded express indemnities from the United States
government before undertaking work in Russia. Such
indemnities were provided to a number of nationa labo-
ratories (which are owned by the U.S. government and
operated by universities or private corporations), but
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indemnities were not offered to purely private firms. Asa
result, many of the latter organizations declined to par-
ticipate in certain DOE programs.® As seen below,
contractors operating under Western European nonpro-
liferation assistance agreements with Russia have also
expressed reservations about the effectiveness of liability
provisions in these instruments.

The 1995 EBRD Agreement is similar to the CTR
Umbrella Agreement but is somewhat less extensive and
differently structured. The EBRD Agreement addresses
assistance, provided through the Nuclear Safety Account
(NSA), to improve the safety of the Kola, Novovoronezh,
and Leningrad nuclear power plants; thus, it involves only
nonmilitary activities. Liability is addressed in one provi-
sion, which states that, with the exception of claims for
damage arising from premeditated actions, Russiairrevo-
cably guarantees full and effective indemnification for the
EBRD administrator and its employees, agents, and sub-
contractors, both during and following the term of the
agreement.®® The indemnity is from and against all
actions, claims, losses, liahilities, expenses, or damagesin
connection with a project or relevant grant agreement,
whether inside or outside Russia. A rather more compre-
hensive Indemnity Statement is attached to the EBRD
Agreement, which the Russian government states to be
binding and irrevocable and in favor of contractors, con-
sultants, and suppliers of equipment or services financed
through grant funds from the NSA. This addresses liabil-
ity in much the same manner as does the 1992 CTR Um-
brella Agreement, including the provision that legal
proceedings may be brought against Russian nationals or
permanent residents.

The EBRD Agreement notes, however, that it is
needed as an interim measure pending Russian adherence
to the Vienna Convention or a similar internationally
accepted nuclear liability regime. Other differences with
the CTR Umbrella Agreement include a statement in the
EBRD Agreement that it may not be construed as
acknowledging the jurisdiction of any court outside Rus-
sia over third-party claims—except for Stockholm for
arbitration—or as waiving the sovereign immunity of
Russia with respect to third-party claims. The EBRD
Agreement requires that Russia adopt a domestic law
addressing nuclear liahility and providing financial secu-
rity, and its invocation of the desirability of Russid s ulti-
mately joining the Vienna Convention and 1988 Joint
Protocol suggests the EBRD’ s recognition of the impor-
tance of theissue. Unlike anumber of other Western non-
proliferation assistance agreements, the EBRD agreement
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focuses exclusively on civilian nuclear power facilities, so
that the Vienna Convention would cover all activities
under it that might lead to significant damage claims.
Unless Russia chose to limit liability well above the
$5 million minimum requirement, however, itsjoining the
convention might do little to ensure adequate compen-
sation of potentia victims of a nuclear incident.

Attached to the “Indemnity Statement” in the EBRD
Agreement is a model Confirmation Letter of Indemnity
in favor of suppliers financed by the NSA. Under this|et-
ter, the Russian Government agrees to indemnify and
bring no claims against specified contractors, subcontrac-
tors, consultants, suppliers, and subsuppliers of equipment
or services and their personnel. Minatom appears as the
representative of the Russian Government. These |etters
gopear smilar to theSpecific Confirmation Letter saddressed
below and were developed pursuant to the Indemnity
Agreement under the 1995 European Commission (EC)
Memorandum?®! to alleviate the initia problems surround-
ing insufficient coverage.®?

The Norwegian-Russian Agreement, in relevant part,
substantially resembles the Indemnity Statement given
by Russia attached to the EBRD Agreement,®® including
provisions stating that Russia does not accept liability for
nuclear damages where individuals are sued for injuries
arising from their “premeditated actions,” that the agree-
ment cannot be construed as waiving sovereign immu-
nity, and that the agreement cannot be construed as
acknowledging the jurisdiction of any court outside Rus-
sig, except under UNCITRAL arbitration rules. In addi-
tion, the Norwegian agreement drops the declaration that
Russiawill hold Norway “ harmless’—a provision included
in a number of other agreements to ensure that Russia
will pay the legal defense costs of the other party and its
contractors—and instead statesthat Russia“ shall provide
for the adeguate legal defense” of Norway and its con-
tractors. The principal difference between the Norwegian-
Russian and EBRD-Russian Agreementsisthat theformer
includes military projects and lacks specific reference to
Russian ratification and implementation of the Vienna
Convention and the 1988 Joint Protocol. (The former also
notes that the liability provisions shall not prevent
indemnification by the parties for damage in accordance
with their national laws, which, however, has a counter-
part under the CTR Umbrella Agreement and the other
bilateral agreements.)

Of the other bilateral agreements, the agreements be-
tween Germany and Russia, and France and Russia, gov-
ern civilian nuclear installations in Russia, and essentially
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reflect the same contours as the EBRD and Norwe-
gian-Russian Agreements above, aswell asthe EC Memo-
randum.® Differences include a premeditated action
exception is narrowed to “deliberate action on the part of
the German/French party or supplier,” anticipated ratifi-
cation of an international nuclear liability treaty, and are-
quirement for immediate notice to Russia of judicial action
against the parties. The Franco-German-Russian Agree-
ment dealing with the civil use of plutonium result-
ing from dismantled Russian nuclear weapons follows
similar lines, but without reference to ratification or im-
mediate notice. The Nordic Environment Finance Cor-
poration-Russian Agreement governs on the Kola
Peninsulathe dismantling of the Lepse nuclear waste stor-
age vessel, the development and production of a proto-
type spent nuclear fuel transport and storage cask, and
the establishment of a liquid radioactive waste treatment
facility. Its liability provisions are substantially similar to
those of the Norwegian-Russian Agreement. Most of these
agreements refer to utilization of UNCITRAL arbitration
rules. It is likely that the draft bilateral agreements
between the U.K. and Russia, and the Netherlands and
Russia, governing liability for nuclear damage will reflect
generaly the same approach, aswill ligbility arrangements
associated with the trilateral framework agreement
under negotiation by the AMEC parties and with the
MNEPR framework agreement.®®

Although these broad provisions in the agreements
between Western European states and Russia have satis-
fied the respective government partners, before carrying
out work involving the Russian nuclear industry, private
Western suppliers of equipment and services have required
additional guarantees from the Russian government.
These usually take the form of a specific Confirmation
Letter of Indemnity or other guarantee by the Russian
state, which provides explicit coverage under Russian
domestic law, ensuring the extension to private parties of
the protections embodied in Russia's international
obligations.®® (See Appendix 1.) Thus, like many of their
U.S. counterparts under several U.S.-Russian nonpro-
liferation agreements, Western European suppliers have
not been prepared to rely on theliability terms of the agree-
ments themselves, but have sought additional protection.

Asnoted, Russid s still-devel oping insurance markets,
lack of state capital for providing compensation, and
unpredictable judicia system have often limited compa
niesto activitiesinvolving minor exposureto liability. The
Indemnity Agreement under the EC Memorandum was
considered insufficient by European firmsthat carried out
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work under that instrument, and they refused to release
results achieved in E.U. technical assistance programsin
the Commonwealth of Independent States (TACIS)
projects.®” Project reports, recommendations, and assess-
ments were withheld from distribution to Russian benefi-
ciariesfor fear of ensuing liability, because they were not
confident that Russia’'s pledges made under public inter-
national law would be effectively trandated into contrac-
tual obligations under civil law.%® A “comfort letter” was
then provided by the Commission, guaranteeing that the
EC would undertake to induce Russia by any legal or dip-
lomatic means to meet its obligations under the EC
Memorandum. However, the nuclear industry continued
to maintain its embargo on the release of reports, without
provision of a “specific confirmation letter” setting forth
that Minatom confirms for each contract concerning
deliverables that the same obligations Russia made under
public law will apply with regard to civil law. These prob-
lems appear to have been partialy aleviated, however,
and Confirmation Letters of Indemnity have apparently
been provided for each contract.®® Even so, many West-
ern suppliers continue to confine their involvement in
nuclear assistance projects to areas where the risk of
ligbility remains low.

Russia’s ratification of an international liability
instrument will likely not end Western companies’ insis-
tence on letters of indemnity. The Ukraine and several
other former Soviet republics, although parties to the
Vienna Convention, are still required to provide these let-
ters to ensure coverage acceptable to Western compa-
nies.!% Thus, so far, these letters seem to represent a
necessity in international nuclear cooperation with Rus-
sia, and the relevant indemnity provisions may set a prece-
dent. Even then, Western suppliers and contractors remain
uneasy. Despite the availahility of Confirmation L etters of
Indemnity, many suppliers limit their involvement in
projects with these countries to reduce exposure to signifi-
cant damage claims, while othersinsist on promises of in-
demnity from the donor governments.

On the Russian side, some officias a so appear unsatis-
fied with this approach. As one has stated:

Unfortunately, our Western partners do not wish to no-
ticesuch progressinthe Russian legidation and arevery
insstent in requiring additiond assurancesfrom the Rus-
sian Federa Government. In so doing, they consider-
ably complicate co-operation in the nuclear fied. Itis
clear that the lack of amechanism in Russiasimilar to
that of the 1963 Vienna Convention complicates the
Court procedures for decision-making on nuclear in-
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demnity issues, but the practice of the assurances of the
Russian Federa Government, which isbeing imposed, is
unlikely to simplify them.t

Findly, it isworth emphasizing that smilar tothe CTR
Umbrella Agreement and other U.S.-Russian nuclear as-
sistance understandings, none of the Western European
nuclear assistance agreements specifically requires
that Russia provide financia security to ensure its ability
to meet itsindemnification commitments, nor do the agree-
ments offer other mechanisms, such as pooling arrange-
ments, to cover nuclear damage from catastrophic nuclear
incidents.2%? No less important, except for the CTR Um-
brella Agreement and derivative agreements that come
under its liability provisions, in dl of the U.S. and West-
ern agreements, Russia has explicitly reserved the right
to assert the defense of sovereign immunity, a factor
that could make law suits in Russian or other courts a
useless exercise.1%®

How would the above liability arrangements work in
practice? Imagine that an accident led to an explosion
aboard a nuclear submarine being dismantled on the Kola
Peninsula with U.S. assistance under the CTR Umbrella
Agreement and that the accident sent a cloud of radia-
tion downwind many of hundred miles. Imagine then that
lawsuits were brought by affected Russian and foreign
nationals in the amount of $500 million against dl par-
ties potentially responsible for the event: the Russian
Navy, the relevant privately owned Russian shipyard, the
U.S. government, and the U.S. contractor assisting with
the dismantlement activities. If the suit against the U.S.
contractor successfully established that it was at fault, or
if agtrict liability rule applied and dl involved parties were
deemed to share responsihility, and if ajudgment were ren-
dered against the U.S. contractor requiring it to pay hun-
dreds of millions of dollarsin nuclear damages, under the
CTR Umbrella Agreement, Russiawould then berequired
to indemnify the U.S. contractor for the costs of satisfy-
ing these claims.

If Russia agreed to make this payment and had the
resources to do so, a rather strange situation would
unfold. Given the absence of sufficient insurance or pool-
ing arrangements for damage awards of this kind, the
monies would have to come from Russian public funds.
For the next decade, however, Russiais expected to need,
and to receive, $400 million in CTR assistance annudly,
funds that the United States deems essential to support
nonproliferation and disarmament activities in Russia. In
the year that Russia made the indemnity payment, how-

22

ever, Russiawould be paying an amount to the U.S. con-
tractor that might equal or exceed the assistance it was
receiving from the U.S government, suggesting that some
or all of such assistance was being diverted to pay claims—
or that Russia possessed disposable funds in the amount
of the U.S. aid and thus did not need the assistance in the
first place. On the other hand, if Russia refused to pay the
indemnity on the grounds of sovereign immunity or on
the grounds that it lacked the necessary funds, the liabil-
ity provisions of the CTR Umbrella Agreement would
have proved ineffective, an equally unpalatable outcome.
The U.S. contractor might then invoke its indemnity
agreement with the U.S. government, if it had one, and
obtain financia relief through that mechanism, but the
U.S. government would have little effective recourse
against a Russian plea of immunity or impoverishment.

If Russia were able to obtain sufficient insurance or
could participate in a pooling arrangement that would
help substantialy to pay off the claim, these issues could
be avoided and the valuable contribution of U.S. assis-
tance, as well as the assets of the U.S. contractor and/or
the U.S government, would be protected. At present, how-
ever, Russia appears unlikely to obtain the necessary
insurance domestically; international pooling arrange-
ments to cover the damages from Western assistance
programs for civilian activities, such as the 1997 Supple-
mentary Convention, are not yet in effect; and no such
pooling arrangements exist to cover damages arising from
assistance programs involving military nuclear activities.

The Russian insurance industry, it may be noted, gen-
eraly seems rather sophisticated, but is lacking in capi-
tal.1% One expert notes succinctly,

Whilenuclear liability limits of operating organizations
for incidents at a nuclear facility and in transportation
can be estimated as 1.2 trillion rubles ($38 billion) and
400 billion rubles ($12.6 billion), respectively, [in the
Russian insurance market,] pool capacity may be
100 hillion rubles ($3.2 billion), at best. Insurance
pool capacity will directly affect the solution of the
issue on risk liability reinsurance when risks exceed
the capacity.1%

In Russia, anuclear liability pool has been set up con-
sisting of ten insurance companies, including Ingostrakh,
MAKS, Voenno-strakhovaya kompaniya (Military Insur-
ance Company), ROSNO, and VESTA, with intended
coverage of nuclear damage up to $80 million.1%¢ Never-
theless, it appears that most liahility of nuclear operators
in Russia will need to be covered by a state guarantee.
This situation raises the anomalies described in the pre-
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ceding paragraph, unless new insurance or pooling
arrangements can be established.

Questions of Russia's ahility to indemnify claims
against Western entities may also render the indemnity
provisions, themselves, legally unenforceable. Given
Russia's financia dtraits, a Western court might accept
jurisdiction, find against the Western supplier, and then
disregard the indemnification provisions in bilateral
nuclear assistance agreements, overturning them as lack-
ing good faith because they were the product of grossly
unegual bargaining power between the United States and
Russia at the time they were signed. U.S. courts, at least,
consistent with In re Union Carbide Corp. Gas Plant
Di saster at Bhopal,'°” and following traditiona tort and
contract law, are noted for deciding cases under principles
of equity and fairness, against partieswho have relied upon
an “unfair bargaining position” to gain acceptance of one-
sided contract provisions.1%®

Although the indemnity provisions of the bilateral
Western nuclear assistance agreements with Russia
appear to be bulwarks protecting Western governments
and their suppliers and contractors, attempts to utilize
these, in practice, raise anumber of serious questions and
could well prove fruitless.

CoNTINUING NEED FOR BILATERAL AND
MuLTILATERAL Li1ABILITY AGREEMENTS—
NoORWEGIAN ISSUES

Norway is a party to the Parig/Brussels Conventions and
the 1988 Joint Protocol. Thus, if Russiawereto ratify the
Vienna Convention and enact domestic implementing
legidation, and should a nuclear incident in Russia cov-
ered by the treaty cause nuclear damagein Norway, Nor-
wegian citizens would be able to use the Vienna
Convention's streamlined damage settlement procedures
and financial security provisions to recover damages, up
to atotal of at least $80 million. In addition, because of
the convention's channeling provisions, any Norwegian
suppliers and contractors involved in the incident would
be protected from claims. '

Russia's participation in the Vienna Convention,
however, might have little actual impact on other issues
of great interest to Norway, such as the potential damage
to the Arctic environment from Russian nuclear subma-
rines and their radioactive wastes. This matter is the sub-
ject of the bilateral Russia-Norway nuclear assistance
agreement, the AMEC initiative, and the MNEPR nego-
tiations. One problem would be that the Vienna Conven-
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tion does not cover damages arising from nuclear inci-
dents caused by propulsion reactors, which are excluded
from the treaty’s definition of “nuclear installation.”
Thus accidents occurring during the dismantlement, stor-
age, or disposal of vessdl reactors, including submarines,
would appear not covered, and treaty provisions would
not be available to protect Norwegian suppliers and con-
tractors or to facilitate claims for damages by Norwegian
citizens.

The exclusion of propulsion reactors does not extend
to spent fuel or other radioactive wastes from these pro-
pulsion reactors. Roughly 75 percent of the projects
under the Norwegian-Russian Agreement and AMEC
deal with permanent nuclear installations and storage
facilities. Thus, accidents involving materials from these
“nuclear installations’” would not be excluded from treaty
coverage, athough they originated in propulsion reactors.
They might, however, be excluded under other provisions
of the Vienna Convention.

These rules relate to the treatment of nuclear materi-
as originating from the defense sector, since the treaty
regime s restricted to damages arising from the “ peaceful
uses’ of nuclear energy. The restriction clearly excludes
damage caused by incidents involving nuclear weapons
and weapon components under military control. It would
aso appear to exclude damage caused by incidentsinvolv-
ing nuclear material within military and defense pro-
grams—for example, contamination originating from a
storage facility for spent submarine nuclear reactor fudl.

It may be possible to argue, however, that the term
peaceful uses, as used in the Vienna Convention, should
be interpreted as including activities under nonprolifera
tion, weapons elimination, and disarmament programs,
such as programs to secure or €liminate nuclear weapons
material being permanently removed from military uses.
This interpretation might alow the treaty to apply even
to materia under military control, provided the material
in question clearly was no longer involved in supporting
military programs and there was no “dual use” of the
material for defense purposes. Extension of the treaty to
nuclear material transferred from military and defense
programs to civilian control would seem to come within
the scope of “peaceful use” even more easily, again, aslong
as the material was not “dual use.”*'° This interpretation
could apply to much of the nuclear material in North-
west Russia, especially since supervisory control for scrap-
ping Russia s nuclear-powered submarines and warships
was transferred from the Russian Navy to Minatom in
1998, athough most submarines have yet to be transferred
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to that ministry.** All of the nuclear projects within AMEC
and most of the projects governed by the Norwegian-
Russian Framework Agreement would seem to fall within
this category (if they satisfy the propulsion reactor excep-
tion).112

Even if the Vienna Convention were interpreted to
cover most joint Norwegian-Russian nonproliferation
projects, however, it is not clear that the minimum level
of liability and financia security, $80 million, would be
sufficient to eliminate the need in relevant assistance
agreements for provisions that placed al liability on the
Russian state. New parties to the liahility regime often go
through a transitional period, during which they gradu-
ally build up to accepting, and insuring against, this mini-
mal limit of liahility. Should Russia accede to the Vienna
Convention and 1988 Joint Protocol, for example, and
be accorded this transitional option, a number of years
might then pass during which its financia obligations and
coverage could remain well below $80 million. Bulgaria
and Lithuania, for instance, established liability and cover-
age levels of $18.7 million during their transition
period. That Russia might be considered for such transi-
tional status only underscores its inability to meet the
actual damage claims from affected parties and the inher-
ent impracticality of arrangements that place al liability
for nuclear incidents upon Russia, again highlighting the
need for new mechanismsto addressthisissue.

Were Russia and other parties to the Vienna Con-
vention to agree upon an expansive interpretation of the
definition of “peaceful uses’ and to agree that reactorsin
disabled submarines scheduled for dismantlement were
not excluded since they were no longer reactors “with
which ameans of seaor air transport is equipped for use as
asource of power,” asrequired, it might better be able to
address the foregoing uncertainties. If Russia passed
domestic indemnity legidation that adopted these inter-
pretations, and provided reasonable liability limits and
financia security,*'3 most accidents that might arise from
Norway’ s nuclear assistance programs could be adequately
addressed. Indeed, the package might be sufficiently strong
to alow all Western donor states to be more flexible with
respect to bilateral negotiations on liability arrangements,
insofar as assistance for submarine dismantlement and
related nuclear waste clean up was concerned. Under such
a system, U.S courts would also be less likely to accept
jurisdiction for claims against U.S. companies for dam-
ages arising from nuclear accidents connected with non-
proliferation assistance.!'4
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However, until such arrangements surrounding the
Vienna Convention are in place, it appears that donor
governments will continue to require stringent bilateral
or multilateral liability provisions in agreements with
Russiain these and other areas. In addition, Western com-
panies will probably continue to require letters of indem-
nity from Russia and/or their own governments. Even
these measures may be insufficient for some suppliersand
contractors, a state of affairsthat may continueto restrict
their willingness to participate in various high-liability-
risk projects.

Finaly, it is possible that nonlegal issues may aso be
playing arolein Russia s reluctance to accept responsibil-
ity for liability arising from Western nonproliferation
projects. The nuclear projects covered by AMEC—aswell
as many of those under CTR, and likely MNEPR—may
be perceived by various Russian officials as part of a
broader effort by the United Statesand its alliesto disarm
Russiain the name of nonproliferation, while at the same
time the United States proceeds to develop National Mis-
sile Defense (NMD) systems with the potential eventu-
aly to neutralize Russia' s remaining strategic deterrent.

Specificaly, in the summer of 1999 the United States
installed the HAVE STARE (Globus I1) radar in North-
ern Norway near the Russian border.!'® Russia raised
objections at various times, including in talks between
Norwegian Foreign Minister Thorbjoern Jagland and his
Russian counterpart Igor Ivanov in Moscow, which also
dealt with work carried out under AMEC. !¢ Russian and
U.S. officids as high as the assistant secretary level dis-
cussed HAVE STARE severd times during the Clinton
administration, while under the Bush administration,
effortsto promote ballistic missile defense have been even
more assertive, '’ even though questions remain concern-
ing the technical effectiveness of NMD in practice.'®
Since many Russians believe U.S. missile defensesarean
anti-Russian system, just 1 ¥z years ago, U.S. missile
defense policy raised the possibility of terminating the U.S.
and Russian strategic arms reduction process.'*® However,
following the terrorist attacks of September 11, 2001,
viewed by both Washington and Moscow as a watershed
event in international relations, the dispute over the ABM
Treaty was quickly resolved.*?° Washington made cutsin
its nuclear arsenal Moscow had been seeking as a trade-
off for U.S. withdrawa fromthe ABM Treaty and Russia's
acquiescence to an accelerated U.S. missile defense pro-
gram.*?! These negotiations ended in the Treaty of Mos-
cow, 22 allowing for steep nuclear arms cuts by both
Sates, 123
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Thus, while the security relationship between the
West and Russia may not be unstable or volatile, it cer-
tainly is variable. Although it is difficult to ascertain the
degree of influence security issues may have had in
impeding liability negotiations conducted during the
same general time period, it is certainly possible that they
played arole. They may have contributed, for example,
to the recalcitrance of the Russian Ministry of Defense
and Minatom to settle liability issues with Norway con-
cerning AMEC, a point the Norwegian defense attaché
in Moscow may have had in mind, when he argued that
the Globus |1 radar weakened Norwegian-Russian coop-
eration in security and other areas.'?* This possibility may
also apply to the trilateral negotiations among the AMEC
states.’?> The influence security issues play in liability
negotiations under MNEPR, or in bilateral liability agree-
ments with other Western states, is unclear, though cer-
tainly among some Russian officials a general mistrust of
NATO¢ continues in spite of the recent partnership
arrangement.*?’

At the same time, Russia' s support for the Treaty of
Moscow, under which it will reduce its deployed nuclear
forces to two-thirds of current levels, a significant mea-
sure of mutua disarmament would seem to at |least miti-
gate the weight Russian officials may give to security
considerations.’?® The more mundane consideration of
simple exposureto financial risk may well be as paramount
in motivating Russian refusal to accept Western demands
for total protection from liability stemming from joint
nuclear programs.

NeEw APPROACHES FOR ADDRESSING ISSUES
oF DoNoOR STATE-RuUssiAN NUCLEAR
LiaBILITY

The foregoing discussion has identified a number of sig-
nificant flaws in Western donor state efforts to reduce
ligbility risks from nuclear assistance programsin Russia

Existing arrangements and those now being sought
by the donor states are not likely to be effective.

» For large-scale nuclear and non-nuclear incidents with
damages significantly in excess of $1 hillion, no
insurance or pooling arrangements are currently
available to pay victims or to indemnify donor states
and their private entities facing damage judgments,
and Russia appearsto lack the public funds necessary
to cover them. The latter point isimplicit in the very
fact of the Western aid programs; if Russiahad funds
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on this scale at its disposal, the aid programs would
not be necessary.

e For smaller incidents, Russia may be able to acquire
private insurance domestically up to $80 million and,
internationally, from $150-$300 million, at least for
incidents involving non-defense-related activities.*?®
For incidents above these levels and up to, perhaps,
$1 billion, public Russian funds might be made avail-
able to indemnify Western suppliers and contractors
and through them, victims. This, scenario however,
would create the anomalous situation that Russia
would be paying donor states even as it continued to
receive aid in comparable amounts from them; in
effect, the donor states would be paying themselves.

e Many private Western suppliers and contractors do
not believe that existing liability arrangements in
donor-state nuclear assistance agreements with Rus-
sia protect them adequately. Many U.S. contractors
have either insisted upon indemnification guarantees
from the United States government before providing
goods and services, or have limited their participa-
tion in the various nonproliferation programs.*3°
Western European entities, operating under the
Norwegian, EBRD, and other agreements have
demanded letters from Russia confirming indemnity
arrangements, as well as “comfort letters’ from the
relevant donors, and many have limited their activi-
ties to those with low-liability exposure, even when
such reassurances have been available.

*  Whether the liability provisions in al of the agree-
ments would be enforceable in U.S., Russian, and
other courtsisunder considerable question, especidly
given Russid s apparent retention of itsright to assert
the privilege of sovereign immunity. Russia has
insisted on this right in every agreement outside the
CTR Umbrella Agreement and its derivatives, a
defense, it should be recalled, that might be asserted
not only by Minatom or other elements of the Rus-
sian government, but also by entities wholly owned
by them. Although the provision desired by Russiain
non-CTR-type agreements reserving the right to
assert the defense of sovereign immunity is lacking
inthe CTR Umbrella Agreement, that agreement also
lacks an explicit undertaking that Russia will not
assert the sovereign immunity privilege. Russia’'s
unvarying insistence on protecting this defense to
indemnification in other contexts since 1992 leaves
little doubt that it will attempt to raise this barrier to
indemnification should an incident arise causing sig-
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nificant damages under the CTR Umbrella Agree-
ment and the derivative U.S.-Russia agreements that
incorporate its liability provision. The role of the
UNCITRAL Arbitration Rules, for those agreements
containing this position, remains to be seen.

The approach to liability taken by the Western donor
states in their nuclear assistance agreements with
Russia is inconsistent with that supported by these
same states in other settings, such as the Paris/Brussels
Convention (and the pending Paris Amendment), the
1997 Supplementary Convention, and the KEDO-DPRK
Agreement.

» The emerging consensus in the recent negotiations
of modifications to the international conventions is
that liability for nuclear damage can be expected to
reach many hundreds of millions of dollars, or more
(and must take the possibility of nuclear terrorisminto
account); that individual states cannot be expected
to provide financial security for the entire amount;
and that pooling arrangements with other similarly
situated states are necessary to cover much of these
costs. The Western nuclear assistance agreementswith
Russia make no provision for pooling or other inter-
nationalized measuresto defray the cost of large-scale
lighility.

» The KEDO-DPRK Agreement provided not only for
North Korea to accept full liability for nuclear dam-
agesfrom joint activitieswith the KEDO partnersand
their private entities, but also required North Korea
to provide financial security for these potential costs
through the acquisition of insurance or other means.
It also anticipated that donor countries and third
countries would be part of a pooling arrangement to
compensate claims from catastrophic incidents. The
Western nuclear assistance agreements with Russia
contain no specific requirement for Russia to obtain
insurance or to take other measures to ensure the
availability of funds to meet future damage/indem-
nity claims, nor are pooling arrangements contem-
plated. (These demandsfor North Koreaor Russiato
obtain insurance or other coverage would, of course,
have to be adapted to their circumstances in order to
provide genuine financial security.)

The insistence of the Western donor states on Russia
accepting liability unconditionally has stymied new
bilateral and multilateral nuclear assistance programs,
further suggesting that existing approaches are not
workable.
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Given the deadlock over liability provisions and the
flaws in existing approaches, new tools are needed to
address this challenge. The main goals are to attempt to
provideincreased security to the West, including Norway;
ease pressure on Russia state resources; and increase
nuclear safety and security measures, including the pre-
dictability of compensation for victims. A successful
approach would also ease Russian apprehensions related
to liability agreements, encourage growth in Russian
insurance markets, and encourage growth of capital in
Russia for providing state compensation. Admittedly,
questions may be raised as to whether financial concepts
may be readily transferred from the West, with its large
and sophisticated financial markets, to Russia with its
fledging democracy and market system. Nevertheless, cre-
ativity appears needed here, and measures that may ease
the difficulties for Russiato provide genuine liability cov-
erage, in relation to both Western states and Russia, itsalf,
are very much worth investigating.3!

As suggested throughout this article, a carefully
crafted insurance plan to cover nuclear damage from
Western assistance programswould go far toward address-
ing many of the challenges noted. With a reliable, gener-
ousinsurance arrangement, for example, all parties could
have greater confidence that claims would be paid and
that financial burdens would be manageable. Russiawould
likely be more comfortable providing airtight indemnity
guarantees, and Western donor states and private entities
would likely take greater comfort from such guarantees
than is the case today.

Two insurance alternatives will be suggested here: a
retrospective payment pool and catastrophic nuclear
incident insurance bonds. They borrow concepts from
other arrangements now in use, but would be free-
standing, although they could be crafted as complements
to the Vienna Convention, covering risks and offering pro-
tection level s beyond those provided by that treaty, should
Russia choose to accede.

In negotiating future nuclear assistance agreements,
Western states would adopt the approach followed in the
KEDO agreement and insist upon provisions in which
Russia not only agreed to accept liability but also to
establish insurance arrangements of thisgeneral kind. The
flow of assistance under the relevant agreement would be
contingent upon confirmation that Russia had fulfilled
this insurance requirement. In addition, importantly, the
Western states could include financial support for a por-
tion of the necessary insurance premiumsin their aid pack-
ages for Russian nuclear assistance, in effect treating this
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support asa* cost of doing business’ or as one more com-
ponent of needed aid.

Both insurance schemes would cover risks from
peaceful and military activities, would explicitly cover risks
from terrorism; and would apply not only to work con-
ducted in the context of assistance programs, but to all
nuclear and CBW incidents in Russia leading to signifi-
cant damage. Both insurance schemes would also adopt
the tiered approach seen in the mgjority of national laws
and in the system of internationa nuclear liability con-
ventions. For the purposes of discussion here, the first
tier in both schemes might be set at $400 million, the level
used in the 1997 Supplementary Convention and the 1997
Vienna Protocol. The insurance industry in the West is
generally unwilling to insure third-party liability for
nuclear damagein excess of afew hundred million dollars
in the most optimum case, because of the size of its mar-
ket.1*2 However, when states such as Germany, Switzer-
land, and Japan have increased or removed the limits on
nuclear liability, insurance capacity appears to have
responded with increased coverage up to this maximal
level, afew hundred million dollars, which is generally 10
to 50 times as large as coverage for those states with lim-
ited liability,'3* although the advanced technical status of
these Western states may also have been afactor enabling
higher insurance levels. A first tier of insurance coverage
of severd hundred million dallars, it should be noted, would
likely be sufficient to cover damage claims from many
cooperative nonproliferation programs—for example,
from an accident involving the dismantlement of Russian
naval reactors, the storage of fuel from such reactors, or
possibleligbility arising from job creation programs under
the Nuclear Cities Initiative Agreement.

Russiawould assumeresponsibility for thefirst tier of
insurance, purchasing the maximum amount available on
the private market and pledging to make up the rest of
thefirst tier of coverage from public monies. If necessary,
this level of coverage could be phased in gradually, as
under the 1997 Supplementary Convention. The second
tier might be set a $400 million, the 1997 Supplemen-
tary Convention level; at 1.5 billion euras, the new com-
bined limitsfor the Paris/Brussels Convention; or at some
other level. But here, asin those instruments, it would be
recognized that meeting the higher level of payment
should be a multination responsibility, not solely that of
Russia. Although other contributors would not, strictly
speaking, bein situationsthat paralleled Russid' s, asisthe
case in the other multination insurance arrangements,
these other contributors share with Russia the desire for

The Nonproliferation Review/Spring 2003

the success of the collaborative nonproliferation and
environmental assistance programs, whether to secure
nuclear material, enhance nuclear power plant safety,
diminate chemical weapons, or serve other mutually ben-
eficial ends. In effect, all players would be agreeing that
in order to advance a common cause, the high-end risks
would be shared.

Retrospective Payment Pool

The first option would be to establish a pooling arrange-
ment in which donor states would agree to make retro-
spective payments to cover, collectively, damages from a
catastrophic incident arising from joint nuclear, or other,
activities. The level of retrospective payment could be
set according to aformula, perhaps related to the level of
a state’ s assistance and/or to their physical proximity to
Russia, with closer states paying a higher “insurance pre-
mium” because of the likelihood of their suffering greater
damages from a nuclear or other WMD incident. The
states represented at the Kananaskis Summit—the G8 plus
the EU—might comprise the members of the pool, along
with Norway and a handful of additional donor states, 20
to 30 states, in al, asthe EU expands. This schemewould
provide for an average retrospective payment of $3.3 to
$5 million per $100 million in paid damage claims, above
the first tier coverage provided by Russia. In the United
States, similar pools, with contributions by reactor opera-
tors, can bring damage payments up to $9.5 hillion, under
the Price-Anderson Act.

Although the non-Russian contributing states might,
in the end, pay themsdves for liabilities that should be
Russia’s, the redlity is that these states would be insuring
themsalves against liabilities that Russia could not meet.
This burden would be shouldered in order to permit criti-
cally important work in the area of nonproliferation and
environmental protection to progress smoothly. The
insurance scheme, moreover, would also protect donor
states against nuclear damage risks from Russiaunrelated
to assistance programs, providing additional value. In
effect, as suggested, the insurance would, itself, amount
to a new assistance program, covering a critically impor-
tant lacuna that Russia cannot manage on its own.

Finaly, it might be possible to formalize this arrange-
ment in a specialized multilateral assistance agreement
and accompanying domestic legidation within the par-
ticipating countries. This strategy might avoid the need
for more cumbersome treaty ratification processes.
Although the nontreaty approach might not legally
restrict the jurisdictions where private parties could
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attempt to bring lawsuits for damages, the availability of
the pool insurance could be restricted to plaintiffs who
used the process outlined in the assistance agreement and
related legidation, a powerful incentive for future litigants
to follow this path.

Catastrophic WMD Incident Insurance Bonds

The second approach to insuring the high-end risk would
be to transfer these risks to the international financial
markets through reliance on new financial instruments.*3*
Although this option is being investigated in the United
States and by the OECD, relevant variations might also
be considered for Russia, in spite of its state ownership of
WMD ingadlations, its rather precarious economic and
political situation, and such problems as corruption. At
the sametime, since prospects areincreasing for economic
growth and political stahility in Russia, the conditions for
introducing new measures have probably not been better
since the demise of the Soviet Union.

Specifically, the idea envisions transferring the top
risksto hedge funds, pension funds, and other institutions
that manage diversified capital portfolios. These ingtitu-
tions might be not only Russian but also international, if
an interest can be shown generally for attempting these
measures in spite of Russian conditions. Including inter-
national ingtitutions would spread the risk at a time of
increased economic integration with the West. These
institutions handle capital on a larger scale than insurers
and hence are better able to absorb the risks. The capital
and surplus of insurers and re-insurers of property and
casualty in the United States have been assessed at $230
billion, while the U.S. capital market is 60 to 80 times
larger, representing atotal value of $15 trillion to $20 tril-
lion. The OECD area as a whole is about twice as large,
although its exact extent has not been assessed. The size
of the Russian capital market is unknown to the authors.

Using the calculation for the OECD area as an
example, how might it be possible to manage and perma
nently maintain $1 billion to $100 billion on standby for
compensation of damages from a possible disaster involv-
ing nuclear or other instrumentalities? For Russia, signifi-
cantly lower amounts of funds might be necessary to
ensure sufficient coverage for damage from accidents not
involving nuclear power stations or similarly dangerous
chemical or biological weaponsfecilities. The top amount,
it may be noted, corresponds to more than 20 percent of
the total capital of the global insurance industry, and set-
ting aside such an amount would place a substantial strain
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on that industry. On thecapital market, however, such
security equates to approximately 0.3 percent of total
assets, which would hardly impose a strain at all. The
arrangements might include a catastrophic WMD inci-
dent bond, with the principal to be forfeited as necessary
for damage compensation if a nuclear or other WMD
catastrophe occurs with costs above thefirst tier of cover-
age, or perhaps at a higher level, such as $9.5 hillion. As
seen, this figure is the level for which insurance and risk
pooling arrangements could likely provide.

For nuclear incidents, the issuer might be a group of
insurers of nuclear operations, a pool of nuclear opera-
tors, or a dedicated intergovernmental institution. The
money raised through the issue of the catastrophic WMD
incident bond could be placed in government bonds, with
the annual difference between interest paid the bondhold-
ers of the catastrophic incident bond and that received
from the government bonds, paid by the Western donor
states as a surcharge to their aid programs. For each per-
centage point of annual interest above the normal gov-
ernment bond rate, the costs would be $10 million per
billion dollars of bonds issued. Divided among 20 coun-
tries, the average charge would be $500,000 annually for
each percentage point required per $1 billion in bonds.
Were the United States to pay the entire differential cost
for the first $1 billion in bonds, it would pay out only a
tiny fraction—one percent—of the $1 billion in aid that
it provides Russia annually, for each percentage point
required above the government bond rate. With the capi-
tal invested in low-risk assets, the only risk carried by the
catastrophic incident bondholder would be the damage
claims following a large nuclear or other disaster that
exceeded other tiers of coverage.

Problems with this concept include that if the
amounts of coverage for WMD damage available through
insurance or reinsurance are currently limited, this may
be because investors are reluctant to become involved. If
this is the case, it may be questioned whether investors
would invest in nuclear catastrophe bonds, or bonds
protecting against other WMD catastrophes, except at
extremely high premiums. Additionally, while the idea
may be feasible in the civilian nuclear sector, it may not
be applicable in the military nuclear or CBW sectors,
where states generdly assume all ligbility. The stateis gen-
eraly considered large enough to sdlf-insure and the use
or non-use of commercial components may not be directly
appropriate. However, even if international finance mar-
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kets are unable or unwilling to provide coverage for the

defense sector, better liability coverage for civilian nuclear

operations would reduce the overall burden currently
borne by Russia, thus also improving its ability to cover
risks for catastrophic incidents arising from cooperative
activities outside of the civil nuclear power sector.

Either of these approacheswould go far to resolve the
current impasse over liability.

» Adequate funds would be available to compensate
victims and to indemnify private Western suppliers
and contractors, providing confidence to the latter
group, which will encourage greater participation in
nuclear and other high-risk assistance programs.

» Provisionsof aid agreementsthat placed liability solely
on Russia would appear fairer in the context of a
broader insurance arrangement and would be more
likely to withstand legal challenge, because multiple
parties were agreeing to share the burden of large-
scale payouts.

e The approach would be consistent with those that
Western donor governments are pursuing in other
contexts.

e Theavailability of funds and the sharing of compen-
sation for catastrophic incidents would provide Rus-
sia confidence that it could meet the indemnity
demands of the donor states without suffering ruin-
ous economic losses.

CONCLUSION

It should be recalled that the underlying purpose of West-
ern nuclear aid to Russiais to stave off catastrophic dam-
agesfrom nuclear and other weapons of mass destruction.
To date, the donor states have concentrated on practical
programsto reduce dangers from various el ements of Rus-
sian nuclear and other high-risk WMD activities. Such
risk reduction efforts are widely recognized as valuable—
indeed, critical—to international security and well-be-
ing.

Thereis, however, asecond method for reducing risk,
and that isto shareit. This method is fully appreciated in
the international civil nuclear community, where a range
of risk-sharing arrangements arein place or unfolding. The
approach of risk-sharing needs to be adapted to the unique
circumstances of Western nonproliferation assi stance pro-
gramsto Russia. In this setting, risk-sharing will not only
reduce the impact of a nuclear or other WMD calamity
on individual actors, but will also facilitate the expansion
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of the practical risk reduction programs, easing the
impasse over liahility and encouraging wider participa
tion by Western enterprises.

1“Nuclear damage” hasbeen given anumber of meaningsin domestic law and
variousinternational conventions. For the purposesof thisarticle, it will begiven
theexpansiveinterpretation found in the“ Convention on Supplementary Com-
pensationfor Nuclear Damage,” International Legal Materials 36 (September 1997),
(hereinafter, 1997 Supplementary Convention), p. 1473. This interpretation,
not in force, includes damage caused by ionizing radiation to the environment,
the costsof preventive or mitigating measures, and economicloss, inadditionto
themoretraditional costsfrom death, personal injury, and property destruction.
A similar definition, alsonotinforce, isusedinthe* 1997 Protocol to Amend the
ViennaConventionon Civil Liability for Nuclear Damage,” with annex, Interna-
tional Legal Materials 36 (September,1997), p. 1462,(hereinafter, 1997Vienna
Protocol).

2Marcus Radetzki, “ Limitation of Third Party Nuclear Liability: Causes, Impli-
cations and Future Possibilities,” Nuclear Law Bulletin No. 63 (June, 1999), p. 11.
Thisestimatewas cal cul ated for the areacovered by the OECD, but providesa
roughideaof potential costsin other settings. Thestatistical probability of acore
meltdown followed by |ethal radioactive releases (within the OECD, where about
350 reactors are operating) was cal culated to be onein 350 to 6000 years, with
potential damage costsfrom lessthan $1 billion to morethan tens of billions of
dollars, reaching $100billionin very exceptional cases(oneinmorethanamillion
years). It may be noted that the Soviet Union never paid any compensation to
victimsof the Chernoby!| accident outside of that country.

3 See, “Agreement between the United States of America and the Russian
Federation Concerning the Safe and Secure Transportation, Storage and De-
struction of Weaponsand the Prevention of WeaponsProliferation, with Imple-
menting Agreementsand Annexes,” June 17, 1992, asamended by the Protocol
of June 15-16, 1999. Theorigina isfound at Treaty and Other International Acts
Series (TIAS) No. 7025.000 (hereinafter, 1992 Cooper ative Threat Reduction
[CTR] Umbrela Agreement). The 1999 Protocol was obtained from the Bu-
reau of Non-Proliferation, Office of the Senior Co-coordinator of Nuclear Safety,
U.S. State Department, Washington D.C. The text of the agreement’ s liability
provisionisasfollows:

ARTICLE VII

1. The Russian Federation shall, in respect of legal proceedings and claims,
other than contractual claims, hold harmless and bring no legal proceedings
against the United States of Americaand personnel, contractors, and contrac-
tors' personnel of theUnited Statesof America, for damageto property owned by
theRussian Federation or death or injury to any personnel of theRussian Federa-
tion, arising out of activities pursuant to thisAgreement.

2. Claimshy third partiesarising out of actsor omissionsof any employeesof the
United Statesof Americaor contractorsor contractors’ personnel of the
United States of Americadonein the performance of official duty, shall bethe
responsi bility of the Russian Federation.

3. Theprovisionsof thisArticle shall not prevent the parties from providing
compensationin accordancewith their national laws.

4. ThePartiesshall consult, asappropriate, on claimsand proceedingsunder this
article.

5. Nothing in this Article shall be construed to prevent legal proceedings or
claimsagainst national sof the Russian Federation or permanent residents of the
Russian Federation.

For areview of lighility provisionsinthe1992 CTR UmbrellaAgreement, see Jack
M. Beard, “ Recent Development: A New Legal Regimefor Bilateral Assistance
Programs: International Agreements Governingthe‘Nunn-Lugar’ Demilitariza-
tion Programin the Former Soviet Union,” Virginia Journal of International Law3b
(Summer 1995), p. 8%4.

4Negotiationson the December 1993 “ Agreement Between the Government of
the United States of America and the Government of the Russian Federation
Concerning Operational Safety Enhancements, Risk Reduction Measuresand
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Nuclear Safety Regulation for Civil Nuclear Facilities in the Russian Federa-
tion,” Nuclear Safety Related Cooper ation AgreementsConcludedwiththeFedera-
tion of Russia and with Ukraine, 2 ed. (1ssy-les-Moulineaux: AEN/NEA OECD,
March 2001), p. 15, (hereinafter, 1993 Inter national Nuclear Safety Program
Agreement), resulted in thefollowing compromiselanguage regarding liability:
Article IV

1. Withtheexception of claimsfor damageor injury against individualsarising
from their premeditated actions, the Government of the Russian Federation shall
bring no claims or other legal proceedings arising from activities undertaken
pursuant to this Agreement against the Government of the United States of
Americaanditspersonnel or itscontractors, subcontractors, consultants, suppliers
or subsuppliersof equipment or servicesat any tier and their personnel, for indi-
rect, direct or consequential damageto property owned by the Russian Federa-
tion. Thisparagraph shall not apply to legal actionsbrought by the Government of
the Russian Federation to enforce the provisions of contractstowhichit or a
Russian national isaparty.

2. Withtheexception of claimsfor damageor injury against individualsarising
form their premeditated actions, the Government of the Russian Federation shall
providefor the adequate defense of, indemnify, and shall bring no claimsagainst,
the Government of the United States of Americaand itspersonnel anditscon-
tractors, subcontractors, consultants, suppliersor subsuppliersof equipment or
servicesat any tier and their personnel in connection with third-party claimsin
any court or forum arising from activities undertaken pursuant to this Agreement
for injury or damage occurring within or outside the territory of the Russian
Federation that resultsfrom anuclear incident occurring within theterritory of
the Russian Federation. Nothing in this paragraph shal | be construed asacknowl-
edging the jurisdiction of any court or forum over third-party claimstowhichthis
paragraph applies, nor shall it be construed aswaiving the sovereignimmunity of
either Party with respect to third-party claimsthat may bebrought against it.

3. The Partiesmay, asnecessary, conduct consultationsregarding claims
andlegal proceedingsconcerningthisArticle.

4. Theprovisionsof thisarticleshall not prevent the Partiesfrom provid
ing compensation in accordance with their national laws.

5. Nothing inthisarticle shall beinterpreted to prevent legal proceedings or
claimsagainst national sof the Russian Federation or permanent residentsof the
Russian Federation.

6. The Government of the United States of Americashall striveto
ensuredelivery of equipment and servicesof high quality and their performance
inaccordance with mutually acceptabl e specifications. The Government of the
Russian Federation shall accept final delivery after determining conformity with
mutually acceptable specifications.

7. The obligations undertaken by the Government of the Russian Federation
pursuant tothisArticlerelating to nuclear power reactorsit ownsat thetimethis
Agreement entersintoforce shall remainin effect regardless of any subsegquent
transfer of ownership of those reactors, and, pursuant to Article VI, shall remain
in effect notwithstanding the termination or expiration of this Agreement.

In this agreement, CTR Umbrella Agreement liability provisions are generally
incorporated, with several important exceptions: Russiadoes not accept liability
for nuclear damagesin caseswhereindividualsaresuedfor injuriesarisingfrom
their “ premeditated actions”; Russia sindemnity obligationsfor third-party claims
apply only to damages arising from a “nuclear incident occurring within the
territory of theRussian Federation” ; theagreement cannot beconstrued as* waiv-
ing sovereignimmunity” ; theterm“hold harmless’ isdropped; therequirement
that Russia“ providefor the adequate defense” of U.S. personnel issubstituted;
and, with respect to third-party claims, thearticle statesthat it does not amount
to an acknowledgement of the jurisdiction of any court.

Seealso, U.S. Department of Energy, “ Agreement Between the Government of
the United States of Americaand the Government of the Russian Federation on
theNuclear CitiesInitiative,” September 22, 1998, (copy obtained fromtheU.S.
Department of Energy), (hereinafter 1998 Nuclear Cities Initiative Agree-
ment). Article 8 contains liability provisions largely identical to those of the
International Nuclear Safety Agreement, except that Russian undertakings ap-
ply toany injury or damagearising from activitiesunder the agreement, not only
tothosearising from nuclear incidentson theterritory of Russia. (The Nuclear
Citieslnitiativeisaprogram designed to facilitate the consolidation of the Rus-
sian nuclear weapons complex, by creating nondefense empl oyment opportuni-
ties in three Russian cities that are currently dependent on
nuclear-weapons-related work: Sarov, Snezhinsk, and Zheleznogorsk.)
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A third U.S.-Russia agreement with compromise provisions on liability that
departs from those in the CTR Umbrella Agreement is the “Agreement be-
tween the Government of the United States of Americaand the Government of
the Russian Federation on Scientific and Technical Cooperation in the Man-
agement of Plutonium that Has Been Withdrawn from Nuclear Military Pro-
grams,” July 24, 1998, (hereinafter, 1998 Plutonium S& T Agreement), <http:/
/www.usembassy.ro/.../500/98-07-24/eur518.htm>. The agreement established
aframework for the United States and Russia to examine approaches to the
disposition of excessweapons plutonium in both countries so asto make the
material unsuitable for nuclear weapons.

A somewhat different compromise approach was adopted in the “ Agreement
between the Government of the United States of Americaand the Government
of the Russian Federation Concerning the Management and Disposition of Plu-
tonium Designated asNo Longer Required for Defense Purposesand Related
Co-operation—Annex on Assistance,” September 2, 2000, (hereinafter, 2000
PlutoniumAgreement), <http://www.nti.org/db/nisprofs/russia/fulltext/pl utdisp/
pudispft.pdf>. Under the 2000 Plutonium Agreement (Section 11.1) liability
arrangementsareto be contained in a separate protocol on which negotiations
continue.

Finally, acompromisemorefavorableto the United Stateswasstruck inthe case
of the “ Agreement between the Government of the United States of America
and the Government of the Russian Federation Regarding Cooperation in the
Areaof Nuclear Material Physical Protection, Control and Accounting,” Octo-
ber 2, 1999, (hereinafter, 1999 MPC& A Agreement), <http://www.nti.org/
db/nisprofs/russia/fulltext/doe_mpca/doe1999/mpcatext.htm>. Here, after ini-
tial negotiationsbrokedown over liability and certain other issues, acompromise
was reached to makethe MPC& A Agreement subsidiary to the CTR Umbrella
Agreement and to employ theliability provisionsinthat accord, on the grounds
that the activities covered by the agreement had originated as part of the CTR
program. The same approach was adopted in the Agreement between the Gov-
ernment of the United States and the Government of the Russian Federation on
the Elimination of Weapons-Grade Plutonium Production, March 12, 2003 (2003
Elimination of Plutonium Production Agreement),which also was brought
under the CTR Umbrella Agreement.

See also the “ Declaration on Arctic Military Environmental Co-operation be-
tween Russia, the United States of America, and Norway” (AMEC), April 7,
1997; copy obtained from the Norwegian Ministry of Defense, under which
Norway required long negotiationsover liability issuesto bringitsprojectswithin
the Agreement between the Government of the Kingdom of Norway and the
Government of the Russian Federation on Environmental Cooperationin Con-
nection with the Dismantling of Russian Nuclear Powered Submarines With-
drawn fromtheNavy’s Servicein the Northern Region, and the Enhancement of
Nuclear and Radiation Safety. Overenskomster med Fremmede Sater,No. 7 (May
1998), p. 568-82. (hereinafter, 1998 Norwegian-Russian Agreement). This
containssimilar exclusionsasthelnternational Nuclear Safety Program Agree-
ment.

5 Seenote4.

6 U.S. Department of State Factsheet, “G8 Chair Cites Accomplishments of
Kananaskis Summit,” June 27, 2002, <http://www.g8.gc.calkananaskis/globpart-
en.asp>.

™ Sta?ement by G8 Leaders—The G8 Global Partnership Against the Spread of
Weapons and Materials of Mass Destruction,” Kananaskis, June 27, 2002, G8
Information Center, < http://www.g8.gc.ca/2002K ananaskis/kananaskis/gp_stat-
en.pdf>.

8 Assistant Secretary of Statefor Nonproliferation John Wolf ProvidesDetailson
G8 Global Partnership Against the Spread of Weaponsand Materials of Mass
Destruction,” interview by Leonard Spector, Center for Nonproliferation Studies,
Research Story of the Week, <http://www.cns.miis.edu/ >.

1bid.

10 Theauthorshavenot previously observed such “lopsided” agreements, inter-
nationally or domesticaly.

1 SeeFigure 1. For an overview of thetermsin existing Western agreementswith
Russiagoverning liability for nuclear damage, including those agreementslisted
below, seethesection entitled, “ Liability Provisonsin Russa sBilateral Nonprolif-
eration Assistance Agreementswith Western States,” herein.

12 See <http://osiris.cso.uiuc.edu/denix/Public/Intl/AMEC/amec.html>. Ac-
cording to the AMEC Declaration, nuclear projectsincludethefollowing, and
Projects1.1. and 1.2. were completed while Projects 1.3., 1.4., and 1.5. wereto be
completed before September 30, 2002.
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Naval spent nuclear fuel management

Project 1.1 Devel opment of aprototype container and storage pad for
interim storage and transport of naval spent nuclear fuel.
Naval liquid radioactive waste treatment

Project 1.2 Devel opment of mobiletechnology for treatment at remote sites of
liquid radioactive waste associated with Nuclear Submarine
decommissioning.
Solidradioactivewastevolumereduction

Project 1.3. Review and implementation of technology for solid radioactive
waste volume reduction.
Solidradioactivewastestorage

Project 1.4. Advanced I nterim Solid Radi oactive Waste Storage Technol ogies.
Radiationmonitoring, and personnel andenvironmental safety

Project 1.5 Co-operationin Radiation Monitoring and Environmental Safety
See Steven Sawhill and Anne Kristin Jargensen, Military Nuclear Waste and
International Co-operationinNorthwest Russia, (Military Nuclear Waste), Fridtjof
Nansen Institute Report, December 2001, pp. 23-28 and 30-35 for the above
information obtained from the U.S. Department of Defense, and complete de-
scriptionsof CTRand AMEC, respectively.
13 See note 3. The CTR Umbrella Agreement provides the legal basis for the
implementation of the Cooperative Threat Reduction programin Russia, some-
timesreferred to asthe Nunn-Lugar Program, after its principal sponsorsinthe
United States Senate. See U.S. Department of Defense, Office of Environmen-
ta Security, ProgramPlanand Proposed Obligationsfor theArctic Military Environ-
mental Co-operation ProgramFY 1999, Washington, D.C. TheCo-operative Threat
Reduction Act of 1993, U.S. Code, vol. 22, sec. 5951 (1993). TheCTRistheU.S.
legidationregarding U.S. funding for Russiato carry out itsdisarmament obliga-
tionsunder the Treaty between the United States of Americaand the Union of
Soviet Socialist Republicson the Reduction and Limitation of Strategic Offen-
sive Arms, July 31, 1991, United Nations Disarmament Yearbook, Vol. 16, (New
York: Office for Disarmament Affairs, 1992), Appendix Il, (START I), pp. 450-
476. See Sawhill and Jergensen, Military Nuclear Waste, pp.41-43.
14, See Sawhill and Jergensen, Military Nuclear Waste, pp. 36-41, for alistingand
description of projects under the Norwegian-Russian Framework Agreement,
funded by the Norwegian Plan of Action for Nuclear Safety, obtained fromthe
NorwegianMinistry of Foreign Affairs.
15 Kjell Dragnes, “ Atom-samarbeid i stampe, [Nuclear Cooperation Stuck],”
Aftenposten, April 9, 2000, p. 7, notesadditional ly that taxesand feeson grants,
lack of privilegesandimmunitiesfor state personnel and Norwegian contractors'
personnel, and lack of control and inspection of the Norwegian projects have
been problems. (Translation of Norwegian literatureis by Douglas Brubaker.)
Geir Hanneland and Arild Moe, “Mislykket atomsamarbeid? [Unsuccessful
Nuclear Cooperation?],” Aftenposten, March 8, 2001, p. 22, makesthesamepoint,
but notesthat rather than following usual Norwegian principlesin carrying out
projects, agoa may beflexibility soasnot toinjure Russian pride. Theprinciples
include project quality control, clear division of rolesgoverning project funding
and project execution, and clear program objectives supporting interrelated
projects. Ambassador Torbjgrn Norendal, Norwegian Ministry of Foreign Affairs,
interview by Douglas Brubaker and Steven Sawhill, Oslo, November 29, 2000,
statestheseissuesto havebeen solvedin relationto Norwegian projects.
16 Ambassador Torbjern Norendal, interview by DouglasBrubaker and Steven
Sawhill, Oslo, November 29, 2000.
17 Captain Dieter Rudolph, U.S.N., Ret., AMEC Program Director, U.S. Depart-
ment of Defense, interview by Steven Sawhill, Oslo, May 11, 2000. Theintentis
to reach an agreement that coversboth AMEC and other trilateral cooperation,
that isnot limited to strategic security asunder the 1992 CTR UmbrellaAgree-
ment, and that ismoreflexible than the project-specific approach taken by the
Norwegian-Russian Agreement.
18Thomas Nilsen, “AMEC survivesdespitelack of liability agreement,” July 2,
2002, <http://www.bellona.no/en/international/russia/navy/co-operation/
24815.html>.
191bid., citing aletter from Deputy Secretary of State Armitageto Senator Lugar,
June 26, 2002. Ambassador Torbjgrn Norendal, interview by Douglas Brubaker
and Jildou Dorenbos, Oslo, December 17, 2001, indicated an unofficial draft for
anew AMEC declaration had been prepared at that time and had been distrib-
uted. Ibid. alsoindicated the United Kingdom might beinterested in channeling
its£8 million commitment to nuclear safety in Northwest Russiathrough AMEC.
Ambassador Torbjarn Norendal, email correspondence with Douglas Brubaker,
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Oslo, July 10, 2002, indicated a unified draft Article encompassing issues of
lighility, aswell asaccess, taxation, importation and personnel status, wasdeliv-
ered by the Norwegian Ministry of Foreign Affairsand the U.S. State Depart-
ment to the Russian Foreign Ministry in February 2002. Thiswasnot accepted.
However, the Russian sideindicated new negotiationswould be possible, and
both the Norwegian Ministry of Foreign AffairsandtheU.S. State Department
initiated negotiations August 2002 in Oslo.

2Theprincipa focusof MNEPRisaseriesof largely civilian projectstoimprove
management of spent nuclear fuel and radioactive waste, including material
originating from the Russian defense sector, but now under civilian control. The
draft AMEC agreement, on the other hand, anticipated that the program would
concentrate on military projects, but thedistinction between thetwoisviewed as
rather flexible. Ambassador Torbjgrn Norendal, interview by Douglas Brubaker
and Jildou Dorenbos, Oslo, December 17, 2001. Within Russia, civilian projects
areadministrated by the Ministry of Atomic Energy and military projectsby the
Ministry of Defense. Ambassador Torbjarn Norendal, email correspondencewith
DouglasBrubaker, Odlo, July 10, 2002, indicated that on July 9, 2002, the North-
ern Dimension Environmental Partnership Support Fund (NDEP) was estab-
lished, in association with MNEPR, to finance nuclear cleanup and general
environmental projectsin Northwest Russia. The EU will contribute 50 million
euros (US$55.3 million), while Denmark, Finland, Netherlands, Norway, Russia,
and Sweden will contribute 10 million euros (US$11.1 million) each. Of the 110
million euros (US$121.7 million), 62 million euros (US$68.6 million) will bechan-
neled to nuclear cleanup. Ariane Sains, “Nordic-Russian Arctic Clean-Up Pact
Nears Final Hurdle at Last,” Nucleonics Week, January 23, 2003, p. 12, notes
MNEPRwill pavetheway for $20 billion over tenyearsto be provided fromthe
G8 Global Partnership Fund—half from the United States—to deal with cleanup,
decommissioning nuclear weapons, and rel ated projects. However, the sponsors
haverequired that MNEPR and other assistance agreementsberatified prior to
any transfer of funds. See“ Assistant Secretary of Statefor Nonproliferation John
Wolf Provides Detailson G-8 Globa Partnership,” interview by L eonard Spector.
21 “Declaration of Principles Regarding a Multilateral Nuclear Environmental
Program (MNEPR) in the Russian Federation,” March 5, 1999, Nuclear Law
Bulletin No. 63 (June 1999), pp. 95-96, (hereinafter, 1999 MNEPR Declara-
tion). This declaration was signed by Denmark, Finland, France, Germany,
Iceland, Italy, Norway, Russia, Sweden, the Netherlands, the United Kingdom,
and the United States. Ambassador Torbjgrn Norendal, interview by Douglas
Brubaker and Jildou Dorenbos, Oslo, December 17, 2001, notesthat in June 2001
the parties broke MNEPR negotiations because of disagreement on issues of
liability aswell astaxation, revolving around theterm “ hold harmlessand indem-
nify.” Russiaproposed trading itsproposal regarding liability inexchangefor the
West' sproposal concerning taxation. By December 2001 the West had del eted
“hold harmless,” and the proposal was sent for the second timeto the Russian
PrimeMinister’ sAdministrationfor acceptance, whichwasexpected. OleReistad,
Adviser, Norwegian State Radiation Bureau, Oslo, correspondence with Fridtjof
Nansen Institute, August 23, 2001, notesthat theliability issuein June 2001 was
to bemoved to aseparate protocol, making it possiblefor all statestoreach an
understanding on themainissues, whileallowing the United Statesstricter liabil-
ity coverage under separate agreements, probably similar tothe CTR Umbrella
Agreement and the 1999 Protocol. In April 2002, unexpectedly, in unrelated
negotiations, theleader of the Russian team delivered anew proposal related to
taxationissues. Sincethiswasthe Western part of thetrade proposal, such new
formul ationswere found unacceptabl e; thefinal negotiationsin May 2002 were
cancelled, and the planned retification ceremony in Sweden postponed. Ambas-
sador Torbjern Norendal, email correspondencewith Douglas Brubaker, Oslo,
July 10, 2002.

22 Sains, “Nordic-Russian Artic Clean-Up,” p. 12, notes agreement wasreached
on the MNEPR over January 11-12, 2003, in Kirkenes, Norway. Ambassador
Torbjern Norendal, email correspondence with Douglas Brubaker, Oslo, July 10,
2002, noted Russiaisunder considerabl e pressureto compromise on theissue of
taxation of assistance under the MNEPR because of the linkage of thisagree-
ment to the G-8 Global Partnership and NDEP, where additional assistanceisat
issue. Ambassador Torbjarn Norendal, telephoneinterview with DouglasBrubaker,
Oslo, March 11, 2003, noted additionally, in the February 26 and 27, 2003, ne-
gotiationsonthe MNEPR, U.S. Under Secretary of State John Bolton proposed a
lighility approach similar to that of the 1992 CTR UmbrellaAgreement, but this
wasrejected by all other MNEPR parties. In April 2003, agreement wasreached
that thenon-U.S. parti cipantswould addressliability issuesthrough the protocol,
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which now deviated from the approach of the CTR UmbrellaAgreement, while
any United States activitieswould be pursued under the CTR UmbrellaAgree-
ment, with its more stringent liability terms. U.S. State Department official

(name withheld on request), interview by Leonard Spector, Washington, D.C.,
April 16, 2003. The principal differencesbetweenthe MNEPR Liability Protocol
and the CTR Umbrella Agreement are discussed in the text, below.

2 BruceBlair, “Nukes: A Lesson from Russia,” Washington Post, July 11, 2001,
p.A19; Sam Costello, “U.S. Nuclear Tracking Software Had Glitch,”
InfoWorld Daily News, July 24, 2001, <http://www.nwfusion.com/news/2001/
0724nuclear.html>.

2 Seesection herein, Specialized Lawsand I nternational ConventionsGovern-
ing Liability for Nuclear Damagesfrom Civilian Nuclear Activities.

% For additional information on Rosenergoatom, see <http://www.rosatom.ru/
english/concern/index.html> and on TVEL, see <http://www.tvel.ru/
index.html>.

2 Even donor-state suppliers, which may be ableto immunizethemselvesfrom
liability today through letters of indemnification, might find it easier to obtain
such protectionsif those providing suchindemnificationshad confidencethat an
effectiveinsurance arrangement wereavail ableto cover suchindemnified claims.

27 See Box 1 for national |egidativerequirementswith respect toliability amounts
for partiestotheParisConvention.

2 Seesection herein, Specialized Lawsand I nternational ConventionsGovern-
ing Liability for Nuclear Damagesfrom Civilian Nuclear Activities,

2 See" A lawsuit against the Russian Federation....,” FreshFUEL, May 8, 2000, p.
1 in Uranium Institute News Briefing, May 9-16, 2000, <http://www.world-
nuclear.org/nb/nb00/nb0020.htm>; Nuclear Threat Intiative, NIS Profiles Da-
tabase, entries for June 6, 2000, June 23, 2000, and July 7, 2000, <http://
www.nti.org/db/nisprofs/russi a/fissmat/heudeal /heudev.htm>.

30 Phoebe Okowa, StateResponsibilityfor TransboundaryAir Pollutionin|nterna-
tional Law (Oxford: Oxford University Press, 2000), pp. 65 and 99-130. This
doctoral work was carried out under the supervision of 1an Brownlie, arenowned
international jurist and may indicate achange of view favoring the devel opment
of acustomary normof strict liability. Seelan Brownlie, Principlesof PublicInter-
national Law, 5thed. (Oxford, Clarendon Press, 1998), p. 478, and lan Brownlie,
Principlesof Public International Law, 4thed. (Oxford, Clarendon Press, 1990), p.
433.

31 egal and nonlegal issues possibly hindering negotiationssurrounding liability
areplanned to beinvestigated morethoroughly by author DouglasBrubaker, and
will alsoincludetherelated issuesof taxes, fees, privileges, immunities, control,
andinspection.

32 See Tom vanden Borre, “Channeling of Liability: A Few Juridical and Eco-
nomic Viewson an Inadequate Legal Construction,” inNathalieL.J.T. Horbach,
ed., ContemporaryDevel opmentsinNuclear EnergyLaw—HarmonizingLegidation
in CEEC/NIS (The Hague: Kluwer Law, 1999), pp. 17-21. The advantages and
disadvantages of the specialized approach to nuclear liability, in comparisonto
traditional tort remedies, are further examined in Box 2.

3 Patrick Reyners, “Modernization of the Civil Liability Regime for Nuclear
Damage: Amendment of the Vienna Convention and Adoption of the New
Convention on Supplementary Compensation for Nuclear Damage,” Advanced
Training Seminar onNuclear Law: Compendium, Tallinn, 24-8 August 1998 (Paris,
OECD, Nuclear Energy Agency (NEA), 1998, p. 8, notes that the principle of
nondi scrimination was modified by an amendment to the ViennaConvention. It
isnow possibletorefusevictims' requestsfor compensation wherethe compen-
sation comes from public funds, above SDR 150 million (U.S.$200 million), or
wherethedamageissufferedintheterritory of anuclear statethat doesnot give
reciprocal benefitstotheinstallation state.

3 Omer F. Brown |1, “Nuclear Liability: A Continuing Impediment to Nuclear
Commerce,” paper delivered to the Twenty-Fourth Annual International Sym-
posium of the Uranium Institute, London, September 9-10, 1999, <http://
www.world-nuclear.org/sym/1999/brown.htm>.

% TheActwasinitially passed asan amendment to the Atomic Energy Act. The
body of the Act appearsin 42 U.S.C. §2210 (Indemnification and Limitation on
Liability) with relevant definitions appearing at 42 U.S.C. 82014 (Definitions).
The most recent amendments, the 1998 Amendments, appear at Pub. L. No.
100-408, 102 Stat. 1067.

3% See Brown |1, “Nuclear Liability.” See also Ben McRae, Assistant General
Counsel, U.S. Department of Energy, “ Recent Devel opments: New L egislation
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and Adherenceto Conventions (USA),” paper delivered to Budapest Sympo-
sium, sponsored by OECD/NEA Legal Affairs, in cooperationwiththel AEA and
the European Commission, Budapest, May 31-June 3, 1999, p. 539, and
vandenBorre, “ Channeling of Liability,” pp. 21 and 27.

$7vanden Borre, “Channeling of Liability,” p. 27.

38 “Vienna Convention on Civil Liability for Nuclear Damage,” May 21, 1963,
Treatiesand International AgreementsRegisteredor Filedor ReportedwiththeSecre-
tariat of the United nations, 1063, no. 16197 (1977): 265. [hereinafter, Vienna
Convention]. The33 Partiesasof March 2003, are: Argentina, Armenia, Belarus,
Bolivia, Bosnia and Herzegovina, Brazil, Bulgaria, Cameroon, Chile, Croatia,
Cuba, Czech Republic, Egypt, Estonia, Hungary, Latvia, Lebanon, Lithuania,
Mexico, Niger, Peru, Philippines, Poland, Republic of Moldavia, Romania, Slovakia,
Slovenia (withdrew December 11, 2002), The Frmr. Yug. Rep. of Macedonia,
Trinidad and Tobago, Ukraine, Uruguay, Y ugosl avia; see<http://www.iaea.org/
worldatom/Documents/L egal/liability_status.pdf>.

In addition to the Vienna Convention, the completeregimeincludesthefollow-
ing (notethat variousinstrumentsshowninitalicsarenot in force): 1960 Paris
Conventionon Third Party Liability inthe Field of Nuclear Energy, with annex,

July 29, 1960, asamended by the additional Protocol of January 28, 1964, and the
Protocol of November 16, 1982, UNTS, Val. 956 (1974), No. 13706, pp. 251 and
335, and VVol. 1519 (1988), No. 13706, p. 329 [hereinafter, Paris Convention];

the 15 Parties as of October 2001 are, Belgium,* Denmark,* Finland,* France,*

Germany.* Greece, Italy,* Netherlands* Norway,* Portugal, Slovenia, Spain,*

Sweden,* Turkey, and the United Kingdom.* The statesfollowed by an asterisk
(*) are also Parties to the Brussels Convention; the statesunderlined are al so
partiesto the 1988 Joint Protocol. See <http://www.nea.fr/>; the 1963 Brussels
Convention Supplementary to the Convention on Third Party Liability in the
Field of Nuclear Energy, January 31, 1963, asamended by the additional Protocol
of January 28, 1964, UNTS, Vol. 1041 (1977), No. 13706, p. 358 [hereinafter,

Brussels Convention]; the 1988 Joint Protocol Relating tothe Application of the
ViennaConvention on Civil Liability for Nuclear Damage and the Paris Conven-
tionon Third Party Liability intheField of Nuclear Energy, September 21, 1988,
UNTS, Val. 1672 (1992), No. 28907, p. 301 [hereinafter 1988 Joint Protocol];

the 24 Parties as of March 2003 are: Bulgaria (V), Cameroon (V), Chile (V),
Croatia (V), Czech Republic (V), Denmark (P), Egypt (V), Estonia (V), Finland
(P), Germany (P), Greece (P), Hungary (V), Italy (P), Latvia (V), Lithuania
(V), Netherlands (P), Norway (P), Poland (V), Romania (V), St. Vincent and
the Grenadines, Slovakia (V), Slovenia (withdrew V, December 11, 2002), Swe-
den (P), Ukraine (V). Ratification of Paris and Vienna Conventions are indi-
cated by (P) and (V), respectively. See <http://www.iaea.org/worldatom/>; the
1997 Pratocol to Amend the Vienna Conventionon Civil Liability for Nuclear Dam+
age, with annex, 29 September 1997, International Legal Materials, Val.36(1997),p.
1462, (not in force) [hereinafter, 1997 Vienna Protocol ]; and the 1997 Con-
vention on Supplementary Compensation for Nuclear Damage, September 29, 1997,
International Legal Materials 36 (September,1997), p. 1473, (notinforce), [herein-
after, 1997 Supplementary Convention]. These instruments are discussed in
the text immediately below.

39 SDR 60 million (US$80 million) was the value used when the 1997 Vienna
Protocol and the 1997 Supplementary Convention were adopted.

40 Parties may limit the liability of the operator to SDR 100 million (US$150
million) for thefirst fifteen yearsafter therevised ViennaConvention entersinto
force and thereafter may limit it to SDR 300 million (US$400 million). The 1997
ViennaProtocol additionally givesjurisdiction over nuclear transport casesto
states with exclusive economic zones; however, it may introduce legal uncer-
tainty. Nuclear transport of ten passesthrough several exclusive economic zones;
hence, afloating jurisdictionisintroduced. Questionsmay also beraised regard-
ingtherelation of jurisdictiontothe“installation state” under theoriginal Vienna
Convention, aswell asthisissuerelated to the general application of the Parisand
ViennaConventionsinvolving statesgoverned solely by the Paris Convention,
Statesgoverned solely by the Vienna Convention, and stateslinked by the 1988
JointProtocol.

41 For ashort description seeNuclear Law Bulletin, No. 70 (December, 2002), p.
68. Full information on the amendment will become available on <http://
www.nea.fr/html/law/l egal-documents.html>when revised instrumentsarefor-
mally adopted.

“ FionaWagstaff, email correspondence with Douglas Brubaker, February 18,
2003, notes problemsin relation to competence of the EU regarding jurisdiction.
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A solution has been found, and the EC is currently finalizing procedural re-
quirementsto allow Paris Convention Stateswhich areal so EU Member States
to sign the Amending Protocols. Finalization of theseinstrumentsisexpected
within the next three to six months.

“ Ben McRae, “The Compensation Convention: Path to a Global Regime for
Dealing with Legal Liability and Compensation for Nuclear Damage,” Nuclear
Law Bulletin, No. 61 (June1998), pp. 26-27 and 29-30.

“ TheInternational Atomic Energy Agency (IAEA) has prepared a précis of
these instruments. See <http://www.iaea.or.at/worldatom/Documents/Legal/

lighility.shtml>.

% Seegenerally, William J. Leigh, “ TheNuclear Liability Convention¥itheOnly

Word on Liability?" inContemporary Devel opmentsin Nuclear Energy Law, pp. 509-

519.

46 Seegenerally, McRae, “ The Compensation Convention,” pp. 25-38.

47 See, for example, Paris Convention Article 9which states, “ The operator shall

not beliablefor damage caused by anuclear incident directly dueto an act of
armed conflict, hostilities, civil war, insurrection, or, exceptinsofar [sic] asthe
legislation of the Contracting Party inwhoseterritory hisnuclear installationis

situated may provideto thecontrary, agrave natural disaster of an exceptional

character.”

“NathaieL.J.T. Horbach, Omer F. Brown |1, and Tom vanden Borre, “ Terrorism
andNuclear DamageCoverage,” Journal of Energy and Natural ResourcesLaw20
(July 2002).

4 Patrick Reyners, “Modernization of the Civil Liability Regime,” p. 10.

%01hid., pp.10-11. It may be noted that one of the objectivesof the 1997 Vienna
Protocol, inadditiontoincreasing thelevel of compensation, wasto help harmo-
nizeliability arrangements with in the states of Eastern Europe and the former
Soviet Unionwith those of thecommunity of statesthat had previously agreedto
adopt international liability standards. SeeNathalieL.J.T. Horbach, “ Lacunae,”

in Contemporary Devel opmentsin Nuclear Energy Law, pp. 77-85, whocallsthe
result “alabyrinth of international agreementson nuclear liability...” and that
the Paris Convention and 1988 Joint Protocol also need revision. Asseen, the
pending Paris Amendment accomplishestheformer.

51 Patrick Reyners, “Modernization of the Civil Liability Regime,” p. 10.

%2|bid.

53 Norbert Pel zer, “ Focus on the Future of Nuclear Liability Law,” Reformof Civil

Nuclear Liability, International SymposiumBudapest Symposium p. 424, notesthese
states, aswell as Switzerland, have implemented these principleswith certain

variations at a national level. See also “Civil Liability for Nuclear Damage,”

Uranium Information Center, Nuclear Issues Briefing Paper No. 70, <http://
Www.uic.com.au/nip70.htm>.

54 FionaWagstaff, telephone conversation with Douglas Brubaker, March 16,

2000. CharlesAllen, “International Principlesof Nuclear Liahility: WesternGroup's
Comments on the Draft Law on the Compensation of Nuclear Damage and
Nuclear Insurance,” inlnternational Seminar onNuclear Damage Compensation
and Nuclear Insurance: Compendium, Moscow, 15-17 April 1997 (Paris OECD,
Nuclear Safety Agency, 1997), [ Moscow Seminar], p. 163-166; AnneTroy, “ State-
ment for the I nternational Seminar on Nuclear Liability and Insurancelssuesin

Russia,” inMoscowSaminar, p. 171; Carol Kesder, Senior Co-coordinator for Nuclear
Safety, U.S. Department of State, “ Addressat the I ntergovernmental Working
Group (IWG) Meeting on Nuclear Waste Problemsin Russia,” WashingtonD.C.,
March 1, 2000. Ambassador Torbjern Norendal , interview with DouglasBrubaker
and Steven Sawhill, Oslo, June 29, 2000.

% |bid.; M.A. Zhuchkov, et d., “International Civil (Legal) Nuclear Liability
Regime and Conceptual Featuresof the Russian Federation Nuclear Insurance
System,” Moscow Seminar, pp. 144-159.

56 Federal Law ontheUseof Atomic Energy of 20 October 1995,” Supplement to
Nuclear Law Bulletin No. 57 (June, 1996). Numerouslegal instrumentshave been
enacted under the statuteto regul ate the use of nuclear energy.

57 A.A. Matveev, “ Conceptual Draft of the Federal Law, * OnIndemnificationfor
Nuclear Damage and Nuclear Insurance,’” Moscow Seminar, pp. 139-143.

%6 Although the draft providesfor full compensation by the Russian government
for loss and damage caused by radiation, anumber of provisions appear to be
inconsistent with those of the Vienna Convention. The draft contains special
rules governing transboundary damage that may be contrary to the Vienna
Convention’ s prohibition of discrimination among victimson the basisof their
nationality, domicile, or residence. It isalso unclear asto whether itsprovisionsor
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those of the Vienna Convention would take precedence in the event that
Russia brings both into force. Ambiguous provisions, moreover, leave the
extent of the operator’s liability unclear. In addition, certain provisions sug-
gest that it may cover damages from defense-sector nuclear activities, while
other provisions suggest that it does not. See Charles Allen, “International
Principles of Nuclear Liability,” Moscow Seminar, pp. 163-166 for amore com-
prehensivediscussion, aswell ascitations. Nathalie L.J.T. Horbach, “Nuclear
Energy Law and Regulation in Central and Eastern Europe and the NIS,” in
Contemporary Developmentsin Nuclear Energy Law, pp. 206-210 and Olga
A. Supataeva, “New Russian Legislation on Civil Liability for Nuclear Damage
and Nuclear Insurance,” in Contemporary Developmentsin Nuclear Energy
Law, pp. 256-257 note there were two drafts, and the State Duma in 1998
supported the variation, which appeared to be rather more consistent with the
Vienna Convention, though several procedural hurdles remained.

59 Progression of thesebillsthrough the Dumaisunclear, although several hear-
ings have occurred. “Overview of Nuclear Legislation in Central and Eastern
Europeand inthe NIS'Y ear 2000 Edition— Russian Federation,” (Paris, OECD,
Nuclear Safety Agency, 2000), (OECD, Overview of Nuclear Legislation),8.0b-
tained from FionaWagstaff, March 16, 2000. FionaWagstaff, email correspon-
denceto DouglasBrubaker, February 18, 2003, notessinceMarch 16, 2000, new
developmentsrelate only to reorganization of Rosenergoatom and thelaw allow-
ing theimport of spent nuclear fuel for storage and reprocessing. Ambassador
Torbjern Norendal, email correspondencewith Douglas Brubaker, July 10, 2002,
indicated thisissuewasdiscussed in the Norwegian—Russian Commission, June
13, 2002, and al so noted aliability draft consistent with the Vienna Convention
formulated by the Russian Ministry of Atomic Energy and the Russian Nuclear
Regulatory Authority (Gosatomnadzor) wasthrough thefirst hearinginthe Duma
and cleared for asecond hearing. Following adoption of thisdomestic legidation,
the Dumacould approveratification of the ViennaConvention.

Russiawould seem to gain various advantagesthrough ratification with
respect to damage claimsarising fromitscivilian nuclear activities, in particular
vis-a-vis other countries participating in the Vienna Convention regime. The
advantages include the protection, at least against other Vienna Convention
states, of alower fixed ceiling of liability than under traditional tort law and the
right to have all damage claims heard exclusively in Russian courts. Onerea-
son Russia may have declined to ratify the treaty may be that its domestic
nuclear liability law, likethat of the United States, i santicipated to beinconsis-
tent with treaty requirements. Or, the convention may simply have received
lower priority on the Russian legislative agenda.

Why the Western states have encouraged Russiato jointhe pact isal so
unclear, particularly when Western governmentsbelievethemsel vesto be pro-
tected from liability by their bilateral nuclear assistance agreementswith Mos-
cow. The answer to this question may lie partly in the view that Russia’s
endorsement of international treatiesis seen asameansfor Russiato provide
confidencetoits Western partnersthat it istaking itsliability responsibilities
seriously and aswell asrepresenting animportant contribution to international
standards. Kessler, “ Addressat thel WG meeting,” March 1, 2000. Western donors
may also believe that a Russian treaty commitment would have greater legal
weight than a bilateral agreement, a factor that may also help to encourage
additional participation by privateindustry in Western-supported nuclear pro-
grams. |n addition, Western governments may havethemore self-servinginterest
of trying to shield Western suppliers, who woul d be better protected under the
ViennaConvention than under traditional tort law. See section herein, Liability
Provisionsin Russia sBilateral Nonproliferation Assistance Agreementswith
Western States.

80 Fiona Wagstaff, tel ephone conversation with Douglas Brubaker, March 16,
2000.

61 The OECD/NEA Legal Affairs Sectionindicatesthat it hasnot received any
recent information asto the contents or progress of the draft |egislation. Fiona
Wagstaff, tel ephone conversation with Douglas Brubaker, February 18, 2003.
62\/. Luntsevich, Dumamember and deputy chairman of theIWG, “Address at
the IWG,” March 1, 2000, claimed at that time that Russialacked the financial
capacity to meet therequirementsunder the Vienna Convention and could not
affordtoratify it.

8 Andrel V. Karasev, “Nuclear indemnity regulations in the Russian Federa-
tion,” Budapest Symposium, pp.624-625.

64 Seenotes3and 4.
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8 See note 4.
66“ Agreement between the Government of the Russian Federation and the Euro-
pean Bank for Reconstruction and Development [EBRD] relating to Nuclear
Safety Account Projectsin the Russian Federation, with Annexes,” June 9, 1995,
OECD, Nuclear Safety Related Co-operation Agreements, 39-62 (hereinafter
1995 EBRD Agreement), Obtained from EBRD, One Exchange Square, Lon-
don EC2A 2EH, U.K. The EBRD Agreement governsassistancetoimprovethe
safety of variouscivilian nuclear power plants.
67 “ Agreement between the Government of the Russian Federation and the
Government of the Federal Republic of Germany on Nuclear Liability in connec-
tion with deliveriesfrom the Federal Republic of Germany for Nuclear Installa-
tionsinthe Russian Federation,” June8, 1998, Nuclear Law Bulletin, No. 63 (June,
1999), pp. 105-110 (hereinafter, 1998 Ger man—Russian Agr eement).
8 “Indemnity Agreement under the 1995 Memorandum of Understanding be-
tween the Commission of the European Communitiesand the Russian Federa-
tion onthelmplementation of the Technical AssistanceProgramsinthefield of
Nuclear Safety,” February 27, 1995, 3rd ed., Compendium of Nuclear Safety Re-
lated Cooper ation Agreementsconcluded with the Feder ation of Russiaand with
Ukraine (Issy-les-Moulineaux, AEN/NEA OECD, February 2003), pp. 27-42,
(hereinafter, 1995 EC Memorandum).
69 Agreement between the Government of the French Republic and the Gov-
ernment of the Russian Federation on Third Party Liability for Nuclear Damage
Caused in Connection with Deliveries from the French Republic for Nuclear
Installationsin the Russian Federation,” June 20, 2000, Compendiumof Nuclear
Safety Related Cooper ation Agreementsconcl uded withtheFederation of Russiaand
with Ukraine (Issy-les-Moulineaux, AEN/NEA OECD, February 2003), pp. 111-
125, (hereinafter, 2000 Franco-Russian Agreement).
70 Agreement between Nordic Environment Finance Corporation and the Gov-
ernment of the Russian Federation on Corporation in Nuclear Environmental
Issues, July 5, 2002, 3rd ed., Compendiumof Nuclear Safety Related Cooperation
Agreementsconcluded with the Federation of Russiaand with Ukraine (Issy-les-
Moulineaux, AEN/NEA OECD, February 2003), pp. 151-164 (hereinafter 2002
NEFCO-Russian Agreement).
71 “ Agreement between France, Germany and Russia on Cooperation in the
Field of the Civil Use of Pu Resulting from the Dismantling of Russian Nuclear
Weapons,” June2, 1998, 3rd ed., Compendiumof Nuclear Safety Related Coopera-
tion Agreements Concluded with the Feder ation of Russaand with Ukraine(Issy-les-
Moulineaux, AEN/NEA OECD, February 2003), pp. 87-96, (hereinafter 1998
Franco-German-Russian Agreement).
72 FionaWagstaff, telephone conversation with Douglas Brubaker, February 27,
2001. FionaWagstaff, email correspondencewith Douglas Brubaker, February
18, 2003, notes no information has been received regarding new devel opments.
7 Thisiswiththeimplicit exception that recommendationsappear in several of
the accords that Russia accede to the Vienna Convention or other equivalent
indemnity arrangement.
74+ Agreed Framework between the United States of America and the Demo-
cratic Peoples’ Republic of Korea(DPRK),” October 21, 1994, (hereinafter 1994
Agreed Framework), <http://kedo.org/pdfs/AgreedFramework.pdf>.
7 See<http://kedo.org/au_history.asp>. Later that year New Zealand, Austra-
lia, and Canada joined by accepting the principles within the Charter, and in
1996 Indonesia, Chile, and Argentinaal so became members. In 1997 the Euro-
pean Atomic Energy Community joined KEDO with representation on the Ex-
ecutiveBoard for atermto coincidewiththeir substantial and sustained support.
Poland became a member later the same year, and the Czech Republic and
Uzbekistan became membersin 1999 and 2000, respectively. KEDO welcomes
other statesthat supportitswork asmembersand contributors, and hasreceived
material and financial support from 19 other nonmember, contributing states.
6 See“ Agreement on Supply of aLight-Water Reactor Project to the Democratic
People’ sRepublic of Koreabetween the K orean PeninsulaEnergy Devel opment
Organization and the Government of the Democratic People' s Republic of Ko-
rea,” December 15, 1995, <http://kedo.org/pdfs/SupplyAgreement.pdf>.
7 Thefull text of Article X| isasfollows: NUCLEAR LIABILITY

1. The DPRK shall ensurethat alegal and financial mechanismisavailablefor
meeting claimsbrought within the DPRK for damagesin the event of anuclear
incident (as defined in the Vienna Convention on Civil Liability for Nuclear
Damage, done at Vienna, May 21, 1963) in connection with the LWR plants.
Thelegal mechanism shall include the channeling of liability in the event of a
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nuclear incident to the operator on the basis of absolute liability. The DPRK
shall ensure that the operator is able to satisfy such liabilities.

2. Prior to the shipment of any fuel assembliesto the DPRK, the DPRK shall
enter into anindemnity agreement with KEDO, and shall secure nuclear liability
insurance or other financial security to protect KEDO, itscontractorsand sub-
contractors, and their respective personnel in connection with any third party
claimsinany court or forum arising from activities undertaken pursuant to the
Agreement intheevent of nuclear damageor lossoccurring inside or outsidethe
territory of the DPRK as aresult of anuclear incident in connection with the
LWR plants. Detail s concerning theindemnity agreement and insurance or other
financial security shall bespecifiedinaseparate protocol between KEDOandthe
DPRK pursuant tothe Agreement.

3. The DPRK shall bring no claimsagainst KEDO, its contractorsand subcon-
tractors, and their respective personnel arising out of any nuclear damageor loss.

4. ThisArticleshall not be construed as acknowledging thejurisdiction of any
court or forum or aswaiving any immunity of either side.

5. The domestic legal system of the DPRK may provide that, if the operator
provesthat the nuclear damageresulted wholly or partly either from the gross
negligence of the person suffering the damage or froman act or omission of such
person donewith intent to cause damage, the operator may berelieved wholly or
partly from hisobligation to pay compensationin respect of the damage suffered
by such person. The operator shall havearight of recourseonly if the damage
caused by anuclear incident resultsfrom an act or omission donewithintent to
cause damage, against theindividual acting or omitting to act with suchintent.
For purposesof thisparagraph, theterms* person” and “individual” shall havethe
same meaning asin the ViennaConvention on Civil Liability for Nuclear Dam-
age (doneat Vienna, May 21, 1963).

8 Agreement on Termsand Conditionsof the A ccession of the European Atomic
Energy Community to the Korean Peninsula Energy Development Organiza-
tion,” July 30, 1997, <http://kedo.org/pdf YEUA scension.pdf>.

" For further analysisof theliability provisions, see, U.S. General Accounting
Office, Nuclear Proliferation: Implication of theU.S/North Korea Agreement on
Nuclear I ssues, GAO/RCED/NSIAD-97-8, October 1996, <http://www.gao.gov/
archive/1997/rc97008.pdf>.

80 Onefactor that may have contributed to thereadiness of the KEDO members
toshareliability costsin thisfashionisthat thereactorsin question were new,
Western-supplied reactors, which aregenerally viewed asconsiderably safer than
Russia sSoviet-eraunits.

81 See Henry Sokolski, “Implementing the DPRK Nuclear Deal: What U.S. Law
Requires,” Nonproliferation Review7 (Fal-Winter 2000), p. 146.

82 Thesearethe CTR UmbrellaAgreement, thesubsidiary 1998 MPC& A Agree-
ment, and most recently, the subsidiary 2003 Elimination of Plutonium Produc-
tion Agreement See CTR UmbrellaAgreement and | nternational Nuclear Safety
Program Agreement.

8 See the 1993 International Nuclear Safety Program Agreement, the 1998
Nuclear Citieslnitiative Agreement, and the 1998 Plutonium Science and Tech-
nology Agreement, discussed in note 4. See below for discussion of the 1995
EBRD Agreement, the 1995 EC Memorandum, the 1998 German-Russian Agree-
ment, 1998 the Franco-German-Russian Agreement, the 2000 Franco-Russian
Agreement, and the 2002 NEFCO-Russia Agreement.

8 See International Nuclear Safety Program Agreement and MNEPR.

85 See 1992 CTR Umbrella Agreement.

86 See 1999 MNEPR Declaration for developmentsregarding the particular U.S.
term“hold harmless” inrecent negotiations.

87 See, e.g., 1993 International Nuclear Safety Program agreement. The excep-
tionfor premeditated actionshasbeen aparticular concernfor U.S. negotiators,
but onethey accepted in three agreements covering activitiesimplemented on
theU.S. sideby theU.S. Department of Energy. The agreementswith thisexcep-
tion (and several others) are the 1993 International Nuclear Safety Program
Agreement, the 1998 Nuclear Cities Initative Agreement; and the 1998 Pluto-
nium Science and Technology Agreement. The U.S. Defense Department at-
torney responsible for crafting the CTR Umbrella Agreement provided the
following explanation asto why the United States sought to avoid thisexception
in that agreement and others Referring to the negotiation of CTR Umbrella
agreementswith Belarus, Kazakhstan, Russia, and Ukraine, hestated, “ Although
recipient governmentsinitially argued that their liability waivers should include
exceptionsfor U.S. conduct that was ‘reckless,” ‘ grossly negligent,’ or ‘inten-
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tional,” the United Statesrefused, dueto the difficulty in applying these sub-
jectiveterms, to some of theinherently dangerousactivities contemplated, the
limited U.S. authority for assuming potentially enormousliabilities, theunilateral
nature of thefunding for these assistance activities, and thelack of direct U.S.
control over many of theactivitiesenvisioned. Jack M. Beard, “ Recent Develop-
ments.”

8 U.S. Department of Defense officials, (names withheld by request) inter-
viewed by Leonard Spector, Washington, DC, February 2003.

89U.S. Department of Energy officials, (nameswithheld by request) interviewed
by Leonard Spector, Washington, DC, February 2003. In one example, in mid-
1994, eight privateU.S. firms, considering whether to providegoodsand services
to support the Department of Energy program to improvethe safety of Russian
nuclear power plants under the International Nuclear Safety Program Agree-
ment, requested aU.S. government indemnity but wereoffered only a“ comfort
letter,” signed by then Vice President Albert Gore. I n essence, theletter declared
that the U.S. government would use diplomatic channelsto try to ensure that
Russiafulfilled itsindemnification obligations and would support U.S. firmsin
any litigation. VicePresident Albert Gore, correspondencewitheight U.S. nuclear
supplier corporations, September 26, 1994 (copy onfilewiththeNonproliferation
Review). Nonethel ess, most of thefirmsconsidered theletter, together with the
termsof the International Nuclear Safety Program Agreement, to provideinad-
equate protection against liability, and refrained from participating in thispro-
gram. Largely because of this challenge, the program was refocused to
concentrate on training of Russian nuclear power plant operators, rather than
on the provision of equipment to Russian nuclear facilities.

% Section 5.01. Indemnity in Favor of the Administrator

(a)With the exception of claimsfor damageor injury against individualsarising
fromtheir premeditated actionsthe Government of the Russian Federationirre-
vocably guaranteesthat it shall keepthe Administrator, its employees, agents
and subcontractors, both during and after theterm of thisAgreement, fully and
effectively indemnified fromandagainst any andall actions, claims, losses, liabili-
ties, expenses or damagesin connection with the Project or any relevant grant
agreement, whether in or outside of the Russian Federation.

(b)Theprovision of this Section 5.01 shall bein additionto (and not inlieu of)
any indemnity provided by other entities or personsin favor of the Bank in
connectionwith NSA activities.

Section 5.02 Indemnity Statement

The Government of the Russian Federation shall maintainin forcethe Indem-
nity statement infavor of the contractors, consultantsand suppliersof equipment
or servicesfinanced through grant fundsfromthe NSA.

91 See EC Memorandum.
92 See Appendix | for Confirmation Letter of Indemnity.
BArticle9

1. Withtheexception of claimsfor damageor injury against individual sarising
fromtheir premeditated actions, the Russian Party shall bringno claimsor legal
proceedingsagainst the Norwegian Party and itspersonnelor contractors, sub-
contractors, consultants, suppliersof equipment or servicesat any tier and their
personnel, for indirect, direct or consequential damageto property owned by the
Russian Federation. Thisparagraph shall not apply tolegal actionsbrought by the
Russian Party to enforce the provisions of contractsto which it or aRussian
national isaparty.

2. Withtheexception of claimsfor damageor injury against individual sarising
fromtheir premeditated actions, the Russian party shall providefor theadequate
legal defenseof, indemnify, and shall bringno claimsor legal proceedingsagainst,
theNorwegian Party anditspersonnel, contractors, subcontractors, consultants,
suppliersof equipment or servicesat any tier and their personnel in connection
with third-party claimsin any court or forum arising from activitiesundertaken
pursuant to this Agreement for injury, loss or damage occurring within or outside
the territory of the Russian Federation that results from a nuclear incident
occurring within the territory of the Russian Federation.

3. Without prejudiceto paragraphs1and 2 of thisarticlenothinginthisarticle
shall beinterrupted to prevent legal proceedingsor claimsagainst national sof the
Russian Federation or permanent residentson theterritory of the Russian Fed-
eration.

4. Theprovisionsof thisarticleshall not prevent indemnification by the Parties
for damagein accordancewith their national laws.

5. Nothinginthisarticleshall beconstrued asacknowledging thejurisdiction of

The Nonproliferation Review/Spring 2003

any court or forum outside of the Russian Federation over third-party claims,
for which paragraph 2 of this article applies, except as provided for in para-
graph 9 of thisarticle and in any other case where the Russian Federation has
pledged itself to acknowledge and execute a legal decision on the basis of
provision of international agreements.

6. Nothing in this article shall be construed as waiving the immunity of the
Kingdom of Norway or the Russian Federation with respect to potential third-
party claimsthat may be brought against either of the Parties.

7. Theprovisionsof thisarticle shall —if so requested by the contractor —be
incorporated into the project agreementsor contractsby theissue, by or on behal f
of the Russian Party, of anindemnity confirmation letter to the contractor.

8. Incaseanuclear incident has occurred which may lead to the fulfillment of
theobligationto compensate damage, the Partiesshall hold consultationsupon
request by oneof theParties.

9. Asregardsitsobligationsin thisarticleto the contractors, subcontractors
consultants, suppliersof equipment or servicesat any tier and their personnel, the
Russian Party undertakes to have any conflict, controversy or claim arising
out of or inrelation to thisarticle, if not settled amicably within three months,
refereed to and finally resolved by arbitration in accordancewith the UNCITRAL
Arbitration Rules. The national legislation of the Parties shall not be applied
for theresolution of any conflict, controversy or claim. (United Nations
Commission on International Trade (UNCITRAL), parentheses added).

10. Any paymentsrelated to theindemnification in paragraph 2 of thisarticle
shall be made promptly andinaconvertiblecurrency.

11. Theobligationsconcerning liability for nuclear damage undertaken by the
Russian Party in accordance with the present article shall be valid for objects
which arethe subject of cooperation under thisAgreement, and shall remainin
effect regardl essof any subsequent transfer of ownership of theseobjects, termi-
nation of thisAgreement or theexpiry of itsvalidity.

% The Indemnity Agreement under the EC Memorandum requires a commit-
ment from Russianot to make any claimswith regard to damageresulting from
TACIS program activities and to hold harmless and indemnify all community
contractorsin connectionwith third-party claims.

% Norwegian Ministry of Defense, “ Draft Protocol on Claims, Legal Proceedings
and Indemnification to the MNEPR Framework Agreement,” November 19,
2001, contains the same basic elements noted above. Russia does not accept
liability for nuclear damages in cases where individuals are sued for injuries
arising from their actions done with “intent to cause injury or damage,” the
agreement cannot be construed as“ waiving sovereignimmunity,” “hold harm-

less” isdropped, and “ non acknowledgement of court jurisdiction” outside Russia
declared. The Vienna Convention and the 1988 Joint Protocol may be substi-
tuted, upon discretion, concerning liability following accession of both instru-
mentsby Russia. Thesebasic pointsappear to continueto governinthecurrent
draft. Enforcement is considered possible under the UNCITRAL Arbitration
Ruleswithjurisdictionin Stockholm. Ambassador Torbjern Norendal, telephonic
interview by Douglas Brubaker, March 11, 2003. For adescription, see Sawhill

and Jargensen, Military Nuclear Waste, pp. 67-70. See also generally Jildou
Dorenbos, “Nuclear risks in the Russian Arctic, Who takes responsibility,”

Groningen Rijksuniversiteit Groningen, forthcoming). In the event the United
States obtains a separate MNEPR Protocol paralleling the 1992 CTR Umbrella
Agreement liability provisions, whilethismay limit Russian victimsfromraising
claims against the United Statesand U.S. contractorsfor nuclear damage, the
way may beopen for Finnishvictimsto raisesuch claims. Henrik Seland, Legal
Office, Norwegian Ministry of Foreign Affairs, interview by DouglasBrubaker
and Jildou Dorenbos, Odlo, December 17, 2001. Russia, however, would still have
theobligationtoindemnify the Western partiesfor any claimsthey were obliged
topay.

Norwegian Ministry of Defense, “ Draft AMEC Agreement,” July 27,1999, isless
comprehensive, containing asketch of the principlesnoted. No limitationsare
maderegarding Russianot accepting liability in casesinvolving “ premeditated
actions,” to ensure the agreement is not construed aswaiving sovereignimmu-
nity, or to ensure that the agreement is not construed as acknowledging the
jurisdiction of any court. On the other hand, the draft does incorporate the
concept that Russiawill hold the other parties* harmless.”

% FionaWagstaff, telephone conversation with Douglas Brubaker, March 16,
2000.

97 Bram Brands, “ Nuclear Indemnity Agreement between the EC and Russia,”

Moscow Seminar, p.176.
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% |bid, pp.175-176.

9 BBC, “Europeto Help Process Radioactive Waste,” February 9, 2001, in Rus-
sian Environmental Digest Files Editor, <http://www.teia.org>.

100 FjonaWagstaff, tel ephone conversation with Douglas Brubaker, March 16,
2000.

101 Karasev, “Nuclear Indemnity Regulations,” p. 624.

102 Several agreementsdo suggest Russian ratification of aninternational liability
instrument, which would subsequently encompassthese measures.

103 See Omer F. Brown 11, “Bilateral Agreements with CEEC/NIS from the Per-
spective of the United States,” inContemporary Developmentsin Nuclear Energy
Law, pp. 491-498, who believesthisto beafata flav. Ambassador Torbjern Norendd,
telephoneinterview by Douglas Brubaker, March 11 2003, stated the belief that
some enforcement is possible under the UNCITRAL Arbitration Rules with
jurisdictionin Stockholm for both the Norwegian-Russian Agreement and even-
tual MNEPR.

104 Under the International Northern Sea Route Program (INSROP), the tech-
nically best bidsin amoot round conducted for carriage of cargoes utilizing
nuclear icebreakers came from the Moscow market. Edgar Gold, Oceans Insti-
tute of Canada, interview by Douglas Brubaker, Oslo, June 26, 1997.

105NL.A. Levant, “Main Principles of Establishing aRussian Nuclear Insurance
Pool,” Moscow Seminar, p. 181; see, generdly, pp. 177-181. A .E. Karpov and A.G.
Karachevtsev, “ Some Principles of Approachto Nuclear Risk Insurance,” Mos-
cow Seminar, pp. 182-183; V. Gubanov, “ The Concept of the Devel opment of
Insurance Protection for Enterprises, Organizationsand Employeesof RF,” Mos-
cow Seminar, pp. 184-188; and M.E. Amelina, “ Roleof Nuclear Insurance Broker
in Nuclear Hazardous Facilities Insurancein the Russian Federation,” Moscow
Seminar, pp. 191-195. In December 2002, U.S.$1 wasworth 31.6 Russianrubles.
106 Thisisthe minimum level required under the ViennaConvention. See Karpov
and Karachevtsev, “ SomePrinciplesof ApproachtoNuclear Risk Insurance,” pp.
182-184 and Horbach, “Nuclear Energy Law and Regulation,” p. 207.

107809 F.2d 195, 202 (2d Cir.), cert. denied, 484 U.S. 871 (1987). Inthiscase, U.S.
courtsaccepted jurisdiction, but the matter wasturned over to Indian courtson
thegroundsthat they wereamore* convenient” forum, where evidence could be
moreeffectively taken, especially from thevictimsof theincident.

108 This seems confirmed by McRae, “ Recent Devel opments,” Budapest Sympo-
sium, p. 540. Referring to the efforts of Indian victims to sue Union Carbide
Corporationin U.S. courtsfollowing the 1984 toxic gascloud catastrophe at the
plant in Bhopal, India, the author noted that, were there a nuclear accident
anywhereintheworldinvolvingaU.S. company, it could beexpected that some
victimswould taketheir claimstoaU.S. court and request it to takejurisdiction.
Thisthecourt may do, followinglnreUnion Carbide Corp. GasPlant Disaster at
Bhopal. The author noted further, “While ultimately the court [U.S. Supreme
Court] declined to takejurisdiction, thiswas not becauseit doubted its capacity
todo so: it basically waited to ensure that there was an adequate remedy avail-
ableinIndia”

109 The $80 million fund would have to be shared, however, with any non-
Norwegian partieswho filed successful damageclaims.

110 Measures attempting to increasecivilian control are often promoted in order
to further the elimination of nuclear weapons, to support nuclear disarmament
measures, and to promote nuclear nonproliferation. See generally John W.R.
Lepingwell and Nikolai Sokov, “ Strategic Offensive ArmsEliminationand Weap-
ons Protection, Control, and Accounting,” Nonproliferation Review 7 (Spring
2000), pp. 64-75.

111 The question is acomplicated one, however, because Minatom is, itself, a
“dual-use” agency, conducting both civilian and defense-rel ated activities. Of
somerelevanceisthe Joint Convention on the Safety of Spent Fuel Management
and on Safety of Radioactive Waste Management, September 5, 1997, IAEA
Information Circular 546 (Vienna, International Atomic Energy Agency, 1997),
recently inforce June 18, 2001, sinceit coversthepossibility of suchtransfersfrom
military tocivilian control. That instrument, however, does not addressliability,
and Russiais not a party to it. Perhaps an argument could be made that the
application of the| AEA safeguards signalscivilian uses, but because Russiaisa
nuclear-weapon state, itisnot required to accept |AEA monitoring onitsnuclear
activities and has so far permitted the agency to monitor only ahandful of its
civilian nuclear facilities. Thus, except in these cases, the presence of IAEA
inspectionswould not be astandard that would hel p distinguish peaceful from
military nuclear activitiesin Russia
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12 Another problem affecting Norwegianinterestsregarding potential liability
is related to the level of enrichment of uranium transferred from defense-
related activitiesto civilian control. Higher enrichments, for example, are more
susceptible to criticality accidents. The Russian government treats naval re-
actor fuel enrichment levels as classified information. Western govern-
ments and contractors, however, arereluctant to assumeliability in projects
where such essentia detailsof the nuclear material are unknown. Someprogress
has been made on this issue, but a balance between transparency and the
security needs of Russia remains a substantial problem. James Clay Moltz,
Associate Director, Center for Nonproliferation Studies, Monterey I nstitute of
International Studies, interview by Douglas Brubaker, Monterey, September
26, 2000, and email correspondence with Douglas Brubaker, October 15, 2002.
131 imitsof $400 million, thelevel established inthe 1997 ViennaProtocol, would
probably be adequate.

14 1f Russia presently were a party to the Vienna Convention reserving legal
jurisdiction with Russian courts and channeling liability to the operator, U.S.
courtsmight not accept jurisdiction; however, the point isnot clear because, as
noted, of Russia squestionable ability to cover liahility involving substantial dam-
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LiaBIiLITY AND WESTERN NONPROLIFERATION ASSISTANCE TO Russia

APPENDIX |
ForMm oF SupPpPLIER'S CONFIRMATION LETTER

[Supplier’s Letterhead]

Ministry of Atomic Energy of the Russian Federation
Attention: Minister of Atomic Energy
[Address]

[Date]

Dear Minister,
Re: Indemnity Statement in favour of Suppliers financed by the Nuclear Safety Account

Werefer to the Indemnity Statement relating to the activities of the Nuclear Safety Account on the territory of the Russian
Federation (“the Indemnity Statement”) dated 9 June 1995, and attached as Annex 2 to the Agreement between the Govern-
ment of the Russian Federation and the European Bank for Reconstruction and Development relating to Nuclear Safety
Account Projectsin the Russian Federation (“the NSA Agreement”) dated 9 June 1995.

The Government of the Russian Federation has agreed pursuant to the terms of Article 2 of the Indemnity Statement to
indemnify and bring no claims against contractors, sub-contractors, consultants, suppliers and sub-suppliers of equipment
or services and their personnel, financed through grant funds from the Nuclear Safety Account, (therein referred to as“the
Beneficiaries’).

We hereby inform you that [ Supplier] hasentered into a[supply] [consultancy] contract with [insert name of Recipient] dated
[insert date]. [ The persons and entitiesidentified in the attached list, are our sub-contractors, consultants and sub-suppliers.]
[Insert sentence only if applicable.] Financing for said contract is being provided by the Nuclear Safety Account through a
grant agreement between [Recipient] and the European Bank for Reconstruction and Devel opment dated [9 June 1995].

We understand that, pursuant to the terms of the Indemnity Statement:

@ [Supplier] [and the persons and entities identified in the attached list] are Beneficiaries for the purposes of said
Indemnity Statement;
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AprPENDIX | (CONTINUED)

(b) The provisions of the Indemnity Statement, including the arbitration clause in Article 7 thereof, which are incorpo

rated by reference into this letter-agreement, are binding on [Supplier] [and on each of the Beneficiaries]| and the
Government at the Russian Federation.

Please execute thisdocument in the place indicated to confirm that the foregoing constitutes a binding agreement between us

Yoursfaithfully,

[Authorised Representative of Supplier]

ACCEPTED AND AGREED
on behalf of

THE GOVERNMENT OF THE RUSSIAN FEDERATION:

By:
Minister of Atomic Energy

Date:

Attachment: List of Subcontractors

Source: European Bank for Reconstructionand Devel opment (EDBR), Nuclear Safety Account.
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