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approximately 25 international crimes.! This

essay considerswhether atwenty-sixth should be
recognized: proliferation of weapons of massdestruction
(WMD). If so, what should be the content of that crime?
And most important, what would be accomplished by the
application of criminal law to proliferation?

T he international community has recognized

WMD proliferation tends to be regarded as falling
sguardly inthedomain of diplomatic/military affairs; rarely
isaproliferation problem handled exclusively or even pri-
marily as alaw enforcement matter. This essay asserts
that international law enforcement need not displace non-
legal responsesto proliferation, but criminal law mecha-
nisms should be available at maximum strength; their
absence may force adoption of a nonlegal approach in
cases where law might have preferable applications. A
primary incentive for characterizing proliferation as an
international crime, therefore, isto enable decisionmakers
to take advantage of law enforcement mechanismswith-
out undue obstacles.

More specifically, established principles can identify
certain behavior asan international crime, and identifying
criminal conduct triggersimportant law enforcement tools.
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However, WMD proliferation incompletely satisfiesthe
doctrinal basesof criminality at thistime. Thus, the point
of thisessay isto prompt international lawyers and non-
proliferation expertsto consider initiativesfor clarifying
the criminal status of proliferant behavior.

THE IMPORTANCE OF CRIMINALIZATION

To speak of “international crimes” isto invite ambigu-
ity and perhaps derision. Thereisneither an international
crimina code nor aninternational policeforce. But accel-
erating applications of criminal law to international con-
duct beliesthissmplistic viewpoint, whichignoresredlity.
Even asattention focuses on criminal tribunalsfor alleged
war criminalsand indictments of gross human rightsvio-
lators,? the progress of international criminal law is no
less apparent in the constant transnational efforts to ad-
dressdrug trafficking, smuggling, money laundering, hi-
jacking, and terrorism, among various other crimes.® And
the entry into force of the International Criminal Court,
with the United States or not, signals the maturation of
theinternational criminal legal system.*

This essay cannot pretend to address, much less re-
solve, theintricacies of thissystem nor broadly justify its
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expansion. Theargument hereismore modest. First, des-
ignating WMD proliferation an international crimewould
establish apowerful norm under which violators could be
condemned and shown to be deserving of prosecution and
punishment, thereby discouraging others from commit-
tingasimilar act.> Focusing world attention on criminals
can aso have important strategic implications—all the
more so in aworld where deterrence is less than com-
pletely effective against rogue states and subnational
groups. And for victims, invocation of the potentia for
justice through legal process can offer some vindication.

Second, and more important than condemnation or
prosecution, isdetection and interdiction. Although therisk
of post-catastrophe arrest and prosecution might discour-
age some proliferators, the devotion of law enforcement
resources exclusively to punishing use of WMD defies
sane policymaking. Law enforcement tools can and should
be effectively sharpened to prevent WMD use, but the
full benefits of thisapproach can be achieved only if pro-
liferation is criminalized. In connection with WMD
proliferation, which typically requires covert accomplish-
ment of numerous technologically complex tasks,
criminalization isboth an impediment and adeterrent to
successful weaponization programs. For example,
criminalization can clarify enforcement of export control
laws by prohibiting exports of sensitiveitemsto facilities
suspected of weapons-related activities, rendering a po-
tential exporter an accessory to that enterprise.

WHAT ISAN INTERNATIONAL CRIME?

Briefly stated, conduct congtitutesan internationd crime
if it contains certain doctrinal elements, and its prohibi-
tionislegally acknowledged. The analysisrevolvesaround
threeinquiries:

1. the planning, preparation, or commission of the con-

duct must involve more than one state, either because:

(2) the perpetrators are of different nationalities; (2) the

victims are of different nationalities; or (3) the means

employed transcend national boundaries.

2. the conduct must either: (1) threaten international

well-being; or (2) require the mechanisms of interna-

tional criminal law enforcement for effective preven-

tion or control .

3. the conduct includesinternationally recognized el e-

ments of criminality, which provide an accused with

congructivenotice of itsillegdity. Therecanbeno crime
without alaw; no punishment without alaw; and no ex
post facto application of thelaw: “[t]hese principlesare
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deemed part of fundamental justice because they pro-
tect against potential judicia abuse and arbitrary appli-
cation of the law.””

As will be discussed, application of these criteriato
WMD proliferation provokes difficult questions as to
whether the perpetrator isacting individual ly or on behalf
of astate. Also, such application depends upon the legal
reach of the source of the obligation. Most treaty-gener-
ated criminal prohibitionsobligate only thetreaty’ssigna-
tories;® however, the obligation may extendto al statesif
it arisesfrom generd international law. For example, pro-
hibitions against davery or torture are recognized as bind-
ing even on states that have not joined or consented to
relevant treaties prohibiting such conduct.®

THEIMPLICATIONSOF CRIMINALITY

To consider the utility of strengthened mechanisms of
international criminal law to stanch proliferation, adis-
tinction must be drawn between behavior that is prima-
rily private and behavior that advances a state policy.

Private Criminality

Private criminality renders the perpetrator subject to
prosecution where heis apprehended or to extradition to
the state that hasjurisdiction to prosecute. His assets may
be seized, frozen, or forfeited. His effortsto secure ahid-
ing place will be opposed by afull array of law enforce-
ment resources—domestic and international. At best, if
hefindsasaferefuge, hewill be effectively captivethere;
if he travels, he will be subject to arrest. If the criminal
plan is covert such that the perpetrator’s identity is un-
known, significant law enforcement resources can be de-
voted to ferreting out that activity and interdicting it before
the crimeis successfully committed. But if proliferation
isnot acrimeor if its statusis unclear, the international
legal system’seffectivenessunravels.

International criminal law enforcement is, for the most
part, anindirect system based on theideathat states must
enforce, under national law, internationd legal prohibitions.
The indirect enforcement system depends on national
criminal justice systemsto investigate, apprehend, pros-
ecute, and adjudicate accused personswithin their juris-
dictions and to punish those found guilty. It also depends
on the cooperation of statesto extradite and providelega
assistanceto other statesinvestigating cases or seeking to
apprehend personsaccused or found guilty of international
crimes.®®
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Many crimes(e.g., WMD proliferation) entail planning
and effortsto acquireillega capabilitiesin different coun-
tries. Legal assistance and cooperation may enable the
police and prosecutorial agencies of those countries to
collaborate against that criminality. If, for example, state
A suspectsthat asubnational group ispursuing anillegal
capability in state B, it can request that state B conduct an
investigation, including gathering evidence and reviewing
documents. Where evidence of criminality isstrong, the
regquest may also be to immobilize evidence or proceeds
of criminal activity, thereby preventing the wrongdoers
from advancing their plot or profiting fromit. If arrestis
appropriate, state A may request that state B arrest and
prosecute the alleged perpetrator. If the accused isaciti-
zen of state A or otherwise under itsjurisdiction, extradi-
tion may be requested. To support prosecution, state B
may be asked to call witnesses or produce evidence for
trial.

Admittedly, any of these mechanismsof legal assistance
can be employed through diplomatic agreement, but such
assistance tends to be slow and uncertain even among
states that have established diplomatic arrangements.t
Among statesthat do not have such arrangements, invok-
ing these mechanisms can be next to impossible. To over-
come diplomatic hurdles and to cope with differences
among states and the limitations that sovereignty places
on transnational investigations, international law has de-
vised modalities of interstate cooperation in penad matters
that enable statesto agree on law enforcement priorities
and interact effectively.’? Most important here are for-
mal mechanisms (as distinct from diplomatic comity) for
gathering evidence, conducting investigations, immobiliz-
ing evidence or proceeds of acrime, and calling witnesses
or producing evidencefor trial .*®

These cooperative mechanisms operate only if the con-
duct isacrime under the laws of both requesting and re-
guested states. Thisisthe principle of dual criminality.™
If the status of behavior as an international crimeisam-
biguous, national laws may not be harmonized, and dual
criminality may not be sustained. Among many members
of internationa nonproliferation regimes, lawsdealing with
sensitive exports or possession of nuclear materials are
generally congruent. But thisis not always the case, es-
pecially among stateswhere proliferation behavior might
be more likely. To facilitate prosecution, designation of
certain behavior asan international crime can encourage
statesto bring their lawsinto harmony. Another problem,
relevant to WMD proliferation, isthe “political offense
exception,” whereby some states refuse to pursue per-
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sonswho assert amotivation of political oppositiontotheir
government.’> Although such an assertion in the context
of WMD isunprecedented, and such weapons have never
been accepted aslegitimatetool sfor expressing domestic
political opposition, aclear international prohibition on
specific conduct can help ensure that no accused perpe-
trator may successfully hide behind the claim that heis
entitled to the exception’s protection. Perhaps even more
significant isthat aclear international prohibition can ob-
ligate statesto enact strict penalties and to harmonize ex-
tension of the prohibition to a broader range of conduct
such as conspiracy, attempt, or aiding and abetting the
crime.’

International criminalization of proliferation activities
can aso beused to activate the capabilities of transnational
law enforcement institutions. Recognizing that many
states' police and prosecutors areill accustomed to con-
fronting international problems, variousingtitutionscarry
out selective law enforcement functions in this arena.
Interpol providesaformal association for multilateral po-
lice cooperation, but its activities only extend to investi-
gationsof crimind activity.r” If the conduct isnot crimind,
devotion of scarce Interpol resourcestoitsinterdictionis
unlikely. Other internationd ingtitutions such asthe United
Nations (U.N.) Crime Prevention and Criminal Justice
Branch®® or the World Customs Organization'® have ex-
pertise in connection with specific law enforcement ini-
tiatives, but their authority is constrained by current
definitionsof criminal behavior.

Of increasing significancetointernational law enforce-
ment is the establishment of ad hoc commissionsto in-
vegtigate particular allegations of criminal behavior. Such
fact-finding bodies enable theinternational community to
pursue specific threatening behavior without incurring the
onus of establishing a permanent institution. Typically,
such commissions have a broad range of accessto con-
duct an investigation and can generate reports with sig-
nificant impact.?

Criminality in Furtherance of State Policy

If criminal conduct advancesastate policy (not unlikely
with regard to WMD proliferation), theimplicationsfor
law enforcement are, unfortunately, far murkier. Until
recently, most international lawyers agreed that states can-
not, by definition, be prosecuted or imprisoned—only
private persons can be criminals and only in connection
with the domestic law of the state that has jurisdiction
over that person.? If the stateis party to the international
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instrument, then conduct in support of a state program
constitutes a breach of that instrument. At what point a
breach becomes a crime remains exceptionally undefined.
Asindicated earlier, these types of situations have been
addressed more in diplomatic/military rather than legal
terms.

If the stateis not party to that instrument, then, except
for crimes of exceptiona gravity—morelikely toinvolve
the use of WMD than proliferation—it isdifficult to con-
ceive of criminal liability for those who advance a state
WMD acquisition or assistance program. Moreover, itis
highly unlikely that a state pursuing WMD capabilities
would criminalize behavior domestically that isin support
of its own programs—asignificant limitation of interna-
tional criminal law.

Nevertheless, international criminalization could serve
important purposes. Most important isthe clear and force-
ful articulation of a norm against such behavior and the
opportunity criminalization would provide those seeking
to enforce the norm to publicize the alleged noncompli-
ancewith standards of international law.?? That the con-
duct in question isclearly prohibited servesto direct world
public opinion. Public knowledge that astate hasviolated
accepted codes of behavior may lead to sanctionsor lesser
penalties, including loss of international prestige, stand-
ing, cooperation, or political friendship.z

International criminalization may aso be hel pful when
itisunclear whether the prohibited conduct is pursuant to
astatepolicy. Thatis, if conduct isclearly criminal under
international law, then each state must abstain from as-
sisting the wrongdoer and must extradite or prosecute.?
Thus, criminalization might restrain suspicious activities
by statesthat are otherwise in good standing. Moreover,
evidence of that conduct within astate’s jurisdiction en-
ables outsiders (e.g., other states or non-governmental
organizations) to apply pressure on that state. If a state
refuses to conduct an investigation into or request sup-
port in addressing alleged illegality, thenit will be effec-
tively signaling through its inaction that it does not find
theillegal conduct to be objectionable. In a sufficiently
dire case, an indication of whether a state is sponsoring
illegality, tolerating illegality, or ishelplessin the face of
illegality may bedecisivein determining thelegality of the
use of force against it under the U.N. Charter.

CRIMINAL CONDUCT INVOLVING WMD

With these concepts in mind, the question arises asto
whether or not WMD proliferation should be deemed an
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international crime. The term “proliferation” refers to
unauthorized: (1) possession, production, or acquisition;
(2) provision or transfer; or (3) conveyance or smuggling
of WMD or critical precursors and highly specialized
equipment. Theterm could also include the diversion of
specialized expertise. Unfortunately, the different types
of proliferators(e.g., statesor subnational groups) and the
array of WMD and their various control treaties compli-
cateany analysisof thelegality of proliferation. Altogether,
afair conclusion isthat theinternational law pertaining to
WMD proliferation is patchy, and this condition under-
mines any effective application of significant international
law enforcement measuresthat could help control prolif-
eration.

First, whether existing international agreements
criminalize possession of WMD isunclear. The Chemical
Weapons Convention (CWC) and the Biological and Toxin
Weapons Convention (BWC) respectively prohibit, with-
out reservation, both the use and possession of chemical
and biological weapons. If astate party of either pact has
prohibited weapons, itismost certainly in breach (unless
itisinthe process of destroying its stockpiles pursuant to
international oversight). Whether that breachis*crimina”
isgtill not clear. Most commentators agree that the term
“war crime” extendsto the use of chemical or biological
weapons, and the International Crimina Court (ICC) Stat-
ute confirmsthat opinion.> But international criminal law
inthiscontext is caught on the same distinction between
use and possession that undermined the 1925 Geneva
Protocol.? As CWC and BWC negotiators cameto re-
alize, possession of these weaponsis, in and of itself, a
threat to international peace and security, and the two
conventions reflect this fact. International criminal law
should do the same. Asdiscussed bel ow, the application
of international criminal law in the nuclear arena poses
some, but not al, of these challenges.

There is, moreover, the question of how to evauate
the behavior of states that have not consented to treaty
prohibitions. Does a state that has not joined the CWC
behaveillegaly by maintaining achemica weapons (CW)
stockpile? The answer revolves around whether the pro-
hibition has become so widely accepted as to be part of
customary international law—a characterization as to
which reasonable minds can certainly differ. Again, the
extension of aprohibition against chemical and biological
weapons (CBW) use, even to non-state parties, seems
more than plausible. Thisisnot the case, however, inthe
event of possession.
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Thecrimina statusof CW or biologica weapons (BW)
possession by subnational groupsis, fortunately, some-
what clearer. Both the CWC and BWC require state par-
tiesto enact legid ation to penalize conduct prohibited by
thetreaty. Upon first impression, therefore, law enforce-
ment should address the possession of CW or BW by
anyonewithin thejurisdiction of that state. A few caveats
arein order here. First, while the term “penal” includes
criminalization, it also includeslawsthat merely impose
administrative penalties. States that have not made CW
or BW possession a crimina act may hesitate to apply

law enforcement resourcesto international control efforts.
A second concern here is uncertainty as to whether a
weapons-possessing subnational group outside of aCWC
or BWC state party can be classified asacriminal. Both
treatiesrely on theindirect system of criminalization: in-
stead of deeming the conduct adirect violation of inter-
national law, each treaty requires member statesto enact
domestic legidation that rendersthat conduct illegal. Dis-
crepancies among national law aswell asnationa police
capabilities may weaken enforcement (see Scenario 1).

Scenario 1: Potential I ndependent Action of a Given Biological Laboratory

criminal violations had occurred.

take action against the state A Lab
defense.)

Assume hypothetically that a biological laboratory (Lab) is located in state A (a BWC state
party that has not enacted legislation to prohibit biological weapons development).
Researchers at the Lab are testing methods of dispersing plague; they may be developing
capabilities on the basis of that research. It is certain that this laboratory is exporting
something to arecipient in state B (a non-member state to the BWC), but the identity of that
product is in doubt. Have Lab personnel committed a crime, and what does the answer to that
question mean in terms of stopping Lab s suspicious activities?

Under current law, the answer is clear: no crime, either international or domestic, has been
committed. State A is most definitely in breach of its obligation to enact prohibitory legislation
and for its presumed tolerance of Lab in its territory, but that condition is irrelevant to
addressing Lab s suspicious conduct as a criminal act. Moreover, no other state could demand
legal assistance from state A slegal authorities, at least in the absence of a bilateral or regional
agreement that would so provide. Diplomatic initiatives by outside states calling on state A to
curtail the activities of its lab would be possible, but they could not properly alege that

Take this one step further: assume that the state B recipient commits an act of bioterrorism in
state C, and further that state A Lab personnel are in state C at the time of attack but are not
involved in the actual terrorist act. Clearly, state C may apprehend the perpetrators of the
attack. The only basis for state C to apprehend Lab personnel would be on a conspiracy or
aiding or abetting charge (perhaps pursuant to the Convention on the Suppression of Terrorist
Bombing, Art. 2. 3(c)), but this would require evidence that Lab personnel in fact supplied
critical materials to the attacker with the aim of furthering the attack or with knowledge of the
attacker sintention. This is difficult enough to show under any conditions; in an international
context where there is no preexisting arrangement for legal assistance, it is virtualy
impossible. (State C may, however, have the right, under Article 51 of the U.N. Charter, to
i.e., to destroy it

If, in our hypothetical, the item is a chemical or nuclear weapon instead of a biological weapon,
Lab sactivities could provoke a challenge (CWC) or special (pursuant to the Treaty on the Non-
Proliferation of Nuclear Weapons (NPT)) inspection, but only if state A were a party to the
respective conventions. If not, the analysisis essentially the same as above.

under a broad interpretation of self-
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Thepictureiseven murkier in connection with nuclear
weapons (NW). The use of NW is generally illegal, ex-
cept where such use is necessary to preserve the very
existence of the state, according to the 1996 Advisory
Opinion of the International Court of Justice?® But the
discriminatory structure of the NPT undermines any ar-
gument that state possession of NW isnecessarily acrime.
That treaty does not prohibit continued possession of NW
by thefive states that detonated nuclear explosions prior
to January 1, 1967 (P-5). Aswith CW and BW, a non-
nuclear state party to the NPT would be clearly in breach
of itsobligationsif it acquired or possessed NW. But the
argument that non-states parties are acting criminally by
possessing NW is harder to sustain than with regard to
CW or BW because, in contrast with those tregties, there
isno universal (formal or informal) ban against the pos-
session of NW. Accordingly, itiseasier to ascribe crimi-
nality to aproliferant state that has not joined any of the
nonproliferation treaties in the case of CBW possession
than for NW.

Inexplicably, there is no international instrument that
directly criminalizesthe possession of NW by subnational
groups. The NPT lacks a requirement that parties adopt
criminal laws banning private behavior inconsistent with
thetreaty, analogousto that found in the CWC and BWC.
The Convention on the Physical Protection of Nuclear
Material prohibits the theft of nuclear material but does
not extend to other methods of acquisition.?® Moreover,
only a few states subscribe to the Physical Protection
Convention, and not al states have enacted domestic laws
to criminalize the possession of nuclear materials. Whether
the Physical Protection Convention can justify aclaimto
have criminalized theft somewhere other than in the ju-
risdiction of amember stateisunclear.*

So far, this discussion has focused only on “prolif-
erators’ interms of those who acquire or possess WMD;
what of suppliersof WMD capabilities? Much of the pre-
vious analysis applies here, but with even more impedi-
ments to criminalizing undesired behavior under
international law. Itisillegal, of course, foraCWC, BWC,
or NPT state party to assist any “recipient,” i.e., another
state party, a hon-state party, or a subnational group in
devel oping aprohibited capability. Thisdiscussion need
not focus on the difficultiesin defining illegal assistance
in any of these three areas where materials and equip-
ment have myriad dual-useimplications. More significant
for this discussion is that a non-state party may legally
assig either another non-state party or asubnational group,
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and thereisno formal mechanism of control for theinter-
national community to address these cases. Furthermore,
asubnational group that may legally possess CW, BW, or
NW facesno crimind prohibition againgt transferring such
capabilities.

Finally, regardless of the legality of therecipient or the
provider of WMD or its precursors, thereisarelated im-
plication herefor the smuggling of suchitems. Inthiscon-
text, the question is not whether smuggling is forbidden
under national import/export laws, but whether thereis
adequate interaction of weapons control regimes, inter-
national ingtitutions, and national border controlsand cus-
toms authorities to foil these operations. There is no
convention concerning WM D smuggling comparable to
conventions pertaining to drug smuggling® or trafficking
of women and children.®

Becausethereisno direct prohibition against interstate
movement of any WMD precursor or weapons-rel evant
equipment,® thereis no legal trigger for interaction or
cooperation among these parties (although individual col-
laborative efforts based on diplomatic exchanges are not
uncommon). Moreover, thereisno legal basisfor inter-
dictionin areas of the commons, such asthe high seas.*
Thepoint hereisthat criminalization, in addition to form-
ing the basisfor conducting criminal investigations, also
forms the basis of coordinating regulatory initiatives to
detect and prevent the behavior. The absence of
criminalization meansthat coordinationisad hoc, depend-
ing on what states are concerned and whether they can
initiate responses by international regulatory agenciesor
other interested states without a claim that a crime has
been committed.

TOWARD CRIMINALIZATION OFWMD
PROLIFERATION

International law prohibits most use of WMD, but the
effects of such use aretoo cataclysmic to delay employ-
ing law enforcement until after thefact. A more effective
criminal law enforcement system to addressthe threat of
WMD, therefore, would focus on proliferation, not only
on the use of WMD.

Thebad newshereisthat gapsin relevant international
law—mnotably, the absence of aprimary prohibition against
subnational group possession of CW, BW, or NW—
marginalizes law enforcement capabilities, at least until
proliferation explodes into catastrophe. It is difficult to
conceivean argument in favor of thelegality of subnational
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group possession of WMD, and amultilateral agreement
should put an end to any doubts on thisissue. Moreover,
criminaization should be universal, without regard to
whether the state with jurisdiction over the subnational
has joined the CWC, BWC, or NPT.

TheHarvard-Sussex Program on CBW Armament and
ArmsLimitation has put forth adraft treaty to criminalize
CW and BW activities.® Thisdraft treaty goesfar in sat-
isfying the points made in this essay: it criminalizes not
only the use of CW and BW, but al so preparations, assis-
tance, and construction of relevant facilities to produce
such weapons. Although the draft treaty does not extend
to NW, remedying thisgap would merely require astraight-
forward supplementation of itstext. The draft treaty would
require each state party to criminalize prohibited conduct,
to extend itsjurisdiction to “ any persons, irrespective of
their nationality” (the universal theory of jurisdiction), to
implement and use appropriate measures of legal assis-
tance and cooperation, and to not refuse assistance on
the grounds that the act concerns apolitical offense.

The limitation of the draft treaty, however, is that it
allocatesresponsibility for pre-attack interdiction to each
state party, asthe prohibited pre-attack activity is based
onintent (“engagesin preparation,” “any facility intended
for the production” of BW or CW, or “assists, encour-
ages, or induces’ any person to commit a CW or BW
crime). Other states or international institutionslack au-
thority to investigate or interdict. Thisismorethan ase-
mantic distinction: it goestothevery heart of thedistinction
between criminalizing use separate from proliferation.

Briefly, pre-useinterdiction is complicated by the fact
that WMD capabilitiesaretypically dual use—the same
capabilitiesmay beemployed for legitimate purposes. After
an attack, wewill know what those capabilitieswere used
for, and the draft treaty allows usto pursue the perpetra-
torsaswell astheir accomplices and supporters, but not
necessarily their suppliers. Thelarger problem concerns
possible action that may belegally justified before acata-
strophic attack. The core of theissueisthat without tightly
woven multilateral regulatory obligations, the acquisition
of WMD capabilitiesisnot illega unlesstheintent to pro-
duce or use such weapons can be proved. Asearlier Sated,
thisisextremely difficult to achieve before use occurs.

Criminalizing proliferation, by contrast, meansthat re-
ceiving, supplying, or smuggling wespons precursors, criti-
cal materias, or critical equipment would beillegal unless
that activity isdeclared and subject to appropriate national
and international regulation. If those activities are kept
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secret and unregulated, the presumption must be that the
objective (of thereceiver, supplier, or smuggler) iscrimi-
nal. Legitimate parties can avoid criminality by register-
ing or declaring relevant activities. Stated simply,
subnational group possession without compliance with
relevant regul atory obligations of materials and equipment
within the scope of control of the varioustreaties should
beaninternational crime.

Most important, prohibitions against WMD prolifera-
tion should be supported, not only by legal assistance and
cooperation obligations, but also by enhancing the direct
law enforcement capabilities of relevant international in-
stitutions. Policing ingtitutions and those that overseethe
international traffic in goods are notable candidates. For-
tunately, most of the regulatory systems that bear upon
WMD proliferation already exist; it should not be ardu-
ousto implement criminal consequencesto unregulated
behavior and to devel op the law enforcement capabilities
to combat it.

CONCLUSION

The pursuit of international security is potentially
thwarted by theincreasing diffusion of WMD capabilities
to states and subnational groups. Oneresultisablurring
of distinctions among terrorists, smugglers, and
proliferators. This, inturn, suggests aneed for traditional
law enforcement capabilitiesto be more effectively directed
against the spread of WMD. However, the capacity of
international criminal law isunder-utilized with regard to
proliferation because of the mottled condition of thelegal
prohibitions against WM D-rel ated behavior short of ac-
tual use.

Taken serioudly, the criminalization of WMD prolifera-
tion requiresthe devel opment of anew international agree-
ment or instrument that criminalizes different varieties of
proliferation behavior. In addition, it would set forth the
legal obligations of statesto enforce that prohibition and
promulgate responsibilitiesfor relevant international insti-
tutions. A coherent strategy must be developed to clarify
the responsibilities, opportunities, and benefits of
criminalizing proliferation. Thisstrategy would addressthe
requirements of clarifying anorm against behavior, facili-
tating legal assistance and cooperation, and triggering ini-
tiativesfrominternational regulatory and policeingtitutions.

Thereisacatch, however. An international crimeisa
crime applicableto everyone and may berealized only in

connectionwith astronginternational legal sysseminwhich
most states (and certainly the more powerful states)
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manifest acommitment. No stateisat liberty to dabblein
international law: one cannot pick some aspectswhilere-
jecting others, and no state can hold adversaries to stan-
dardsit does not seek to upholditself. Making use of these
tools cannot be sporadic or piecemeal, nor can they be
avoided to satisfy ad hoc claims of realpolitik.

1 Theseare: aggression, genocide, crimesagainst humanity, war crimes, crimes
against U.N. and associated personnel, unlawful possession and/or use of
weapons, theft of nuclear materials, mercenarism, apartheid, slavery, torture,
unlawful human experimentation, piracy, aircraft hijacking, unlawful actsagainst
maritime navigation, unlawful acts against internationally protected persons,
taking of civilian hostages, unlawful use of the mail, unlawful trafficin drugs,
destruction/theft of national treasures, unlawful acts against the environ-
ment, international traffic in obscene materials, falsification and counterfeit-
ing, unlawful interference with international submarine cables, and bribery of
foreign public officials. SeeM. Cherif Bassiouni, “ The Sourcesand Theory of
International Criminal Law,” in M. Cherif Bassiouni, ed., International Crimi-
nal Law, vol. 1, Crimes, 2nd ed. (Ardsey, NY: Transnational Publishers, 1999),
p.47.

2 The prosecutions of crimes against humanity in connection with Rwanda
and theformer Yugosaviaset precedent for bringing international criminalsto
justice. See William Miller, “ Slobodan Milosevic’s Prosecution by the Interna-
tional Criminal Tribunal for the Former Yugoslavia: A Harbinger of Thingsto
Comefor International Criminal Justice,” Loyola of Los Angeles|nter national
and Comparative Law Review 22 (2000), p. 553; John Ackerman and Eugene
O’ Sullivan, Practice and Procedure of the International Criminal Tribunal
for the Former Yugoslavia: With Selected Materials From the International
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